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ADVERTISEMENT. 


YT HE ng ne are an Analyſis or Sketch 
of a larger Work now preparing for the preſs. 
| Notwithſtanding the numerous books of practice which 
have been publiſhed, it was preſumed, that one com- 
piled upon the plan here ſuggeſted, would he inſtructive 
to the ſtudent, and uſeful to the profeſſion, The 
general diviſion of the work will appear to be into four 
parts. 1ſt, The Mode of proceeding in all common 
Cafes, from the Commencement of a Suit to final. Judg- 
ment and Execution. 2d. Of proceedings by and againſt 
particular Perſons. 3d. Of. Proceedings in particular 
Aclims and Caſes, And 4th. Of detached Heads of 
Practice, not included in either of the other Parts, with 


ſome Obſervations on the Mode of paſſing Fines and 


ſuffering Recoveries. The ſubje& will be more parti- 
cularly treated of by endeavouring, 1ſt. To explain the 
nature and meaning of the reſpective ſtages of a ſuit. 
2d. To ſhew how to proceed therein. And, 3d. To 
arrange, by way of illuſtration, under the head of 
Practical Remarks, the moſt material caſes that have 
been decided thereon, It was the Compiler's intention, 
and indeed, his full expectation to have completed the 
work by this time, but having been prevented from ſo 
doing by unavoidable engagements, and underſtanding 
that an epitome of the practice was now in much requeſt, 
he was induced to commit this Analyſis to the preſs; 
which, although originally deſigned merely as the out- 
lines of another work, will, he truſts, be deemed not 
altogether unacceptable by way of guide to the prac- 
titioner. e king e 


No. 7, King's Bench Walk, Temple, 


June th, 1789. P. J. 8. 
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Of ſerving their Clerkſbips, and being admitted. 


HE legiſlature, in order to prevent ignorant and unqualified 
Z perſons from acting as attornies, hath wiſely impoſed the follow- 
ing reſtrictions and regulations: ff Nt 70 
Every perſon intending to be admitted as an attorney, muſt be bound 
by contract in writing to ſerve as clerk for the ſpace of five years, to 
| ſome attorney duly and legally ſworn and admitted. 2 G. II. c. 23. 5. 
Within three months after the date of ſuch contract, he muſt cauſe an 
affidavit to be made, and duly ſworn, of the actual execution of ſuch _ 
contract by himſelf, and the attorney to whom he is ſo bound, ſpecify- 
ing in the affidavit their names and places of abode, and the date of the 
contract. 22 G. H. c. 46. 1 . Corges . 
Which affidavit muſt be filed by the proper officer of the reſpective 
_ courts (in K. B. the chief clerk, or his deputy; in C. B. the clerk of 
the warrants, or his deputy), who muſt alſo keep books for entering the 
names and places of abode of every ſuch attorney or clerk. Ib. 5 5, 6. 
And before the admiſſion of ſuch clerk as an attorney, this affidavit, 
DEEP? by the proper officer, muſt be produced and read in court. 
Such clerk muſt be b fide and actually employed by ſuch attorney 
in the proper buſineſs, practice, and employment of an attorney during 
the whole time or term of ſervice, Ib. $7. | | 


But in caſe the attorney to whom he is bound ſhould die before the 
end of his clerkſhip, or ſhould leave off buſineſs, er they ſhould cancel 
the contract by mutual conſent, or the clerk ſhould be diſcharged by a 

rule or order of court, and he ſhould afterwards be bound, by another 
contract in writing, to ſerve, and ſhould actually ſerve, ſome other re- 
gular attorney during the reſidue of the five years, ſuch ſervice ſhall be 
7 | 1 5 Ny as 


9 E ATTORN1Es. 3 
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originally bound; provided an affidavit of ſuch ſecond contract be dul 


your name on the roll, 


as good and effectual as if he had ſerved the atttorney to whom he was 
made and filed within the time, and in manner directed concerning the 
eriginal contract. 2 G. II. c. 23.89, _ 1 

Every clerk before his 3 or the attorney to whom he was 
bound, ſhall make an affidavit, that he has aQually and really ſerved 
ſuch attorney forthe whole term of five years. Ib. & 10. 


Serving five years to a ſolicitor in Chancery, or to a prothonotary or 


ſecondary, good. 23 G. II. c 46. 2 G. II. c. 23. 


A Quaker may, under the above reſtriction, be admitted an attorney 


on his affirmation, 12 G. II. c. 13. 88. 


ls 


Having prepared the affidavit of ſervice, as above mentioned, apply 


to the proper officer who filed the affidavit of the due execution of your 
articles, to attend you with the ſame at the judge's chambers, The 
judge will examine you as to your qualifications z and if he approve, 


. > 


will give his fat for your admiſſion. The ſame officer who attended 
you, will take the fiat and make out your admiſſion upon proper ſtamps, 


You then attend at Weſtminſter-hall fome day in term to be ſworn, and 


have your admiſſion ſigned by the judge who examines you; and the 
maſter in K. B. or clerk of the warrants in C. B. will afterwards enter 
The whole expence is about 10l. e gu 

37 The above ſtatutes muſt be ſtrickly complied with. 8 
The contract, or articles, muſt be to ſerve and be infltuted in the 
buſineſs of an attorney, and not of a ſcrivener or the like, otherwiſe 
the mere binding to an attorney is of no avail, Bar. 39, 40. 

SO, as to the time of ſervice, if there be any diſcontinuance, without 
good cauſe, in the courſe of the five years, clerkſhip is void. 


And although ſuch cletk may fraudulently get admitted, the court 


will afterwards, on motion, order his name to be ſtruck off the roll. 


JJ. hho th „%% 
If a clerk who gave a conſideration be diſcharged from the attorney 
before expiration of his time, he may have a proportionate part 


thereof returned on application to the court, who will refer the matter 
to the maſter, and order the attorney to refund according to maſter's 
certificate. 1 Barnard 334. 2 Ib. 227. LO 3 


Of acting as an Attorney not being qualified. 
Any perſon acting as an attorney not duly admitted and inrolled, to 
forfeit 50l. for every offence, 2 S. II. c. 23. C 24. and 22 G. II. 
c, 46. § 12. 155 fe 


Attornies acting as agents for perſons not qualified, to be ſtruck off the 
roll. 22 G. II. c. 46. 1. ET FFF 
No man can be attorney for both parties, though by their conſent, on 
pain of being ſtruck off the roll. 5 3 
If an attorney take upon him to proſecute or defend a ſuit without 
warrant or direction, court will grant an attachment againſt him, 


q 


ATTorNIEs. 1 


Of cbanging Attornies in the Cauſe, and of the "Attorney's 
rn oe oth Dn 

Attorney cannot be changed by his client without leave of court, 
or order of judge, on payment of his bill as taxed by maſter; and the 


yew attorney mult, at his peril, take notice of all ſubſiſting rules in the | 


—_— 


cauſe, Do. 217. 75 Mod. go. | 4 * | 3 
An attorney has a lien on his client's deeds, papers, or money, for his 
bill. Do. 104. 238. 


And may obtain an order to ſtop his elient from receiving money re- 


covered in a ſuit in which he was employed for him, till his bill be 
paid. Ib. ws 5 . 


Attorney muß deliret his bill, ſubſcribed with bis own hand, one month 


before action brought for recovery of fame. 2 Geo. II. c. 23. $23. | 


But it i not neceſſary that an attorney's bill ſhould have been defiver- 
ed a month to entitle him to ſer it og in an action brought againſt him; 
it has been delivered long enough 


it being ſufficient for that purpoſe i 
to be taxed, Do. _—_ n. Ns OR FT AOL ®. GI 
If an attorney's bill has been delivered a month, and not referred for 


taxation, the defendant in an action brought upon it ſhall not be permitted 


to queſtion the reaſonableneſs of the items upon trial, Do. 198, , 
Bill for conveyancing only, is not to be taxed ; but if part be for 


conveyancing, and part for buſineſs done in court, the whole is to be 


taxed, Do. 199. n. 


O the Lift of Attornies. 3 
An alphabetical book is to be kept by the maſter in K. B,—and the 
clerk of the warrants in C. B.— to be inſpected gratis, wherein every 


practiſing attorney reſident in London or Weſtminſter, or within en miles 
thereof, ſhall cauſe his name and * place of abode, or ſome other place, 


within the faid cities, where he may be ſerved with the proceedings of 


the court, to he entered ; and as often as any attorney ſhall change the | 


place where he may be ſerved as aforeſaid, he ſhall make the like entry 
thereof in the ſaid book; and all proceedings which do not require 


a perſonal ſervice, ſhall be deemed ſufficiently well ſerved, if copy there- 
of ſhall be left at the place laſt entered in ſuch book, with any perſon 
there; and on no ſuch entry being made, then fixing up any of the ſaid 


proceedings in the King's Bench office ſhall be 


| deemed (ſufficient ſervice, 
unleſs perſonal ſervice be required. 3 


Of Attorney's Certificate. 


By 25 G. III. c. 80. every attorney practiſing in any court holding 


pleas for 40s. and upwards, is annually to take out a certificate, for 
which, if he refide in London, Weſtminſter, the bills of mortality, or 
þvinvurgh, he is to pay 51. if elſewhere, zl. ; 5 lk 


: 4 I'he words wh Place of abode, or ſome other place, & c.“ 
many attornies have no certain place of reſidence, any place where he may be ſerved 
though not his actual place of abode, is ſufficient. F 3 2 


a But when name and place of abode 
is entered, then ſervice at that place is the proper ſervice. Loft, 357, 


And 


are thus explained: As 


a8, 


4 u Arroxx fs. 


And for the eaſier obtaining thereof, every acting attorney ſhall ap- 
nually deliver a note of his name and reſidence to the maſter of K. B. oc 
clerk of the warrants in C. B. who are to enter the ſame, and to iſſue 
ſuch. certificates, which are to be in force for twelve calendar months 
from the date thereof, and to be renewed ten days before expiration, 

Every attorney reſiding forty days in a year in London, Weſtminſter, 
oe {hall be accounted reſident there, ſo as to render him liable to the 51. 
duty. | | re | 

_ Perſons acting without certificates, or giving in a falſe place of re- 
ſidence, to forfeit 5ol. for every offence, to any one ſuing for the ſame. 

_ Perſons having taken out certificates, may act for others who have 
alſo taken them out. OO oo as no ES | 
Attorney having taken out one certificate, may act in any other court 
in which he is ſworn, . . | 


Of the Memorandum of Warrant to proſecute and defend. 
By the ſame ſtatute, 25 G. III. c. 80.413. upon the ſuing out of any 
writ or proceſs, there muſt be a memorandum, or minute of a warrant to 
_ proſecute, upon a 28. 6d. ftamp, filed with, the proper officer. 
So the attorney for defendant muſt have. a like warrant to defend, 
which is alſo to be properly filed under the penalty of gol, Ib. 
In caſe of judgment by default or confeſſion, a like warrant muſt be 
delivered ſome time previous to entering up judgment. 5 19. 
But though the memorandums of warrants ſhould not be entered or 
filed, the action is to proceed, it being only the penalty incurred. 8 17. 
None of the duties are to be charged to the clients, $20. 
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Or Tye TERMS and RETUnNS IN J, K. 


e hcelmat T, erm, which contains three weeks and two days, hath four Returns. It 
begins November 6th, ends November SO { except me fall on a W then the 


day following ). : e 
By Original. 3 Bill. „ 
I. | On the * ih of All Souls. fo St ) next after the morrow of All 
| ouls. 
2, On the morrow of Saint Martio. 2. On () next after the morrow of 
Saint Martin, 
3. In 8 days of Saint Martin. 3. On ( ) next after 8 days of Sala 
8 + Martin. 
* Id 15 days of Saint Martin. N * ( ) next after I 5 an of Saint 
artin. | 


. B. If writ be made . on the 11th November, being the feaſt of 2 | 


Martin, ſay on Wedneſday the feaſt of Saint Martin, or ſuch day as it happens to 
on, that day in fact being either in or upon any Return. 


Hilary Te ern, which contains three weeks, hath four Returns. It begins January 230%, 
and ends February 13th {except as before excepted), 


1. Ing days of Saint Hilary. 3 ON { ) nexs. after 8 days of Saint 
2. In 1; days of Saint Hilary. .: bs gn ( ) next after 15 days of elne 
| ilary. 
3. On the morrow of the Parification, 3. On ( _ ) next after the morrow of tl the 
"Purification. 
4- la 8 days of the Purification. 4. On () next after 8 days of the Paris 
A fication. * 8 


VN. B. No 1 to be made returnable on the W of Purification in this term. 
nor do the courts t. 


5 Term, which contains three weeks and fix 70 hath. five ecards 11 begias 
Wedneſday fortnight after Eafter-day, and ends on Monday before Whitſunday. 


1. In 1s days of Eaſter. - | t. On () next after 18 days of Eaſter, | 
A, [n three weeks after Eaſter, 2. On () next after three weeks from ph 
| the day of Eaſter, | 
3, In one month after Eaſter. 3. On () next after one month from the 
5 Ty | day of Eaſter. _ 
4. In five weeks from Eaſter-day, 4. On () next after five weeks from the 
. | p day of Eaſter. 
g. On the morrow of the Aſcenſion. 8. On ) next after che morcow of the 

| . Aſcenſion. | 


N. B. No writs to be returnable on Aſcenſion- day i in this wann nor do the courts fit, 


Trinity Term, which contains twenty days, hath four Returns It begins o on Friday © 


alter Trinity Sunday, and ends the Wedneſday fortnight after, except it the 24: 
of June, then the next day. 


1. On the morrow of the Holy Trinity, 1. On () next after the morrow of the 
| Fw Holy Trinity, 


2. 18 8 days of the Holy Trinity, 2. Wy (..) next after 8 days of the Holy 
| | 1 25 25 rinity. 

3. In 18 day 5 of the Holy Trinity. „. ( _) next after 15 days of the Holy 
rinity. 


4. Ia three weeks after the Holy Trinity. 4. On (I next after tire weeks of the 


Holy Trinity. 
. B. No proceſs to be returnable on Midſuramer-day f in this term except it fall 
on the Friday after Tann Sunday, Regs it 8 otherwiſe by flat.) nor do the courts lit. 


* 
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Or THe TzRMSs Au p RETURNS In C. B. 


AMicbaslinas Term, which contains three weeks and two days, bath four Returns, 


By Ori 2 ; na . By Attachment of Privilege, 
Bill, Sc. 

1. on the morrow of All Souls. 1. On ( ) next after the morrow of All 

z Souls. | 
2, On the morrow of Saint Martin. 2. on ) next after the morrow of Saint 

artin. | 
3. In 8 days of Saint Martin. 3-On () next after 8 days of Saint Mar- 
3 | : tin. 

4. Ia 15 days of Saint Martin. 4. On () next after 18 days of Saint 


Hilary Term, which contains three weeks, hath four Return. 


1. In : days of Saint Hilary. 1. On () next after 8 days of Saint 

| 4. Ia 18 days of Saint Hilary. 2. On 7 next after 16 days of Saint 
3. On the morrow of the Purification, 3. On my next after the morrow of the 

5 4. In 8 days of the Purification, 4. on ( 7 2 ter 8 _ of the Puri- 
„„ 85 | cation. 


Tale Term, which contains three weeks and fix days, hath be Returns. 


1. gs 16 days of Faſter, I. On ( ) next after 16 days of Eaſter, 


2. Ia three weeks of Eaſter, 2. On () next after three weeks from 
— : the day of Eaſter. 
3- In one month of Eaſter. 3. Or () next after one month from the 
| day of Faſter. 
| 4 In five weeks of Eaſter, 4. On () next aſter five weeks from the 
| day of Eaſter, 
E on the morrow of the Aſcenſion, s. On ( next after the morrow of the 
| Aſcenſion. | 


Trinity Term, which contains wy days, hath four Returns. 


1.70 the morrow of the Holy Trinity. 1. On (I) next after the morrow of the 
| | Holy Trinity. 
2. In 8 days of the Holy Trinity. 2. 3 ( ) next after 8 days of the Holy 
| 2 5 | 7h rinĩity. 
3. In 15 days of the Holy Trinity. + . ( ) next after 15 days of the Holy 
ores AR rinity, 
4. In three: weeks of the Holy ben, 4. On () next after three weeks of the 
; Holy Trinity. 


| . B. For the times when the terms reſpeQively begin and end in 0. B. and the 
* * in each term, As a, the 8 and Returns 1 in B. R. 
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or. 
King's Bench and Common Pleas = 
{ARYL 
Taz Mops oy ProcsbiNG in common Caſes, 4 


FROM THE COMMENCEMENT OP A OUIT, 
ro FINAL JUDGMENT, AND EXECUTION. 


ACTIONS ARE EITHER Bailable ox NOT Bailable, 
The firſt thing to be known therefore at the commencement of a ſuit 
15, whether defendant ought to be arreſted, or only ſerved with proceſs, 
To diſcover which it is neceſſary to conſider, of: 06 39D 1 T0 


In WHAT CASES SPECIAL OR COMMON BAIL is REQUIRED? 
This depends upon the nature of the cauſe of action, and its objecks and 
berein of the flat. 12 E. I. c. 29,—Alſo upon the perſons who are ſued, as, 
1. In what capacity they are ſued.—2. Whether privileged, or not. 
3. Whether protected 19 4 certain degree. And further, upon particular 


carcumſtances, which may exempt perſons from ſpecial bail, awho would ot her- 
wiſe be liable thereto, e e, 
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Proctss 1n Acrioxs NOT BAILABLE? 


If it appear that the cauſe of action is not bailable, ha 
your warrant to proſecute agreeable to 2 5 G. III. ante p. 4. 


B. R. 

If defendant live in Middleſex, 
proceed by bill of Middleſex; if 
elſewhere, by latitat. We 

Bill of Middleſex.| Get a blank 
bill, fill it up, make out a pracipe 


take the bill, præcipe, and warrant 
to proſecute, to the Bill of Middle- 


ſex-office, and the officer will ſign 


it; it is not to be ſealed, pay ſign- 


ng 6d, in term 10d. in vacation. 
Præcipe and warrant are left in 
the office. | | 

If not executed before return, 


ſue out an alias, and afterwards a 


pluries; ſigning each in term or 


vacation 2d, 


Non omittas.] If defendant live 


in any liberty, ſue out non omittas 


bill; pay ſame as common bill, 


Latlitat.] Get a blank, fill it 
up, make out a præcipe, carry them 


with warrant to proſecute to K. B. 


office; officer will ſign ſame, Pay 


Take it to the feal-office, Pay 7d. 
Leave the præcipe and warrant at 
F.3, ome.” 8 


If not executed before return, : 
ſue out an alias, and afterwards a 


pluries. Pay nothing for ſigning 
either; 7d, ſealing each. 

If defendant live in a liberty, ſue 
out non omittas, Signing 28. 6d. 
ſealing. 18. 2d. e 

The pluries may be continued 
from term to term till executed. 


But if defendant lies by for four 
terms, then freſh bill of Middleſex, 


or latitat, muſt be ſued out. 


No more than four defendants may be put into one wiit, . 
Practical Remar is.] The nature and extent of the bill of Middleſex. 
 ——-Latitat and capias— At what time they may 

parties /hould be named, and the cauſe acf ion expreſſed therein—Their tf 


ET: 


will make out the capias, and at 


ſue out a capras by continuance. 


in any liberty, as the Cinque Ports, 


26. 6d. Latitat muſt be ſealed alſo. 


ving prepared 


C. B. 
Proceed by capias. Make a præ- 
cipe, take it to the proper filazer, 
and the warrant to proſecute, he 


his leiſure afterwards procures the 
original writ to warrant it, which 
he returns and files of courſe. Pay 
him 28. 2d, ſealing 7d. 

If not executed before return, 


Non omittas,) If defendant live 


Sc. ſue out a non omittas. Make 
a przcipe, Oc, as before. Pay 
filazer for ſigning ſame 88. 6d. 
ſealing 1s. ad. 8 
And if not executed before re- 
turn, ſue continuances as before. 


4 taken out. — Hoa the 


* 


; 


| and return. Hor far to be conſidered the commencement of a ſuit.— In what 
manner to be pleaded, —Of craving oyer of and amending the original writ. 
—Of the manner of directing writs. 


Or Tas Notice. 


To the bill of Middleſex, latitat or capias, is ſubſcribed a written | 


notice, mentioning the day wherein defendant is to appear thereto 


and 
upon all proceſs the attorney's name and place of abode, and 5 of 


iſſuing ſame, muſt be indorſed or ſubſcribed. 


; 


Or Taz SERVICE OF PROCESS. 


In all actions not bailable, defendant is to be ſerved with a copy of 


the proceſs. 


It ought to be a perſonal ſervice, though under ſome circumſtances. 
not neceſſary. It may be ſerved on the return day. If many defendants, 


all ought to be ſerved. 


Queſtions frequently ariſe on the irregularity of ſervice of proceſs, 


Pracbical Remarks.) In what manner it ought to be ſerved, In what 
caſes a perſonal ſervice will be diſpenſed with, —Of the time of ſerving 


Same —How defeftive proceſs, or irregular ſervice, cured and amended, 


Or DxrzxDANx's APPEARANCE. 
Having prepared warrant to defend according to 25 G. III. ante p. 4. 


appearance is effected, 
„ Is 
By filing Common Bail, 


Upon a treble 6d. ſtamped parch- 


ment, with clerk of common bail 
in K. B. office, pay in term, or 
within fix days after, 18. 2d. If 
afterwards, 18. 6d. the extra 4d, 
being for a poſt term, and to be 
fled the term writ 15 returnable, 
But you do not pay for another 
oft term till the vacation of the 
ſubſequent term after writ is re- 
turnable, File warrant to defend 
with it, 1 


A. 


By entering an Appearance, 
Written on unſtamped paper, 
and filed with the filazer of the 
proper county where writ was ſued 


out, which is entered by him in a 


book kept for that purpoſe; pa 
2 25, 6d. if one dn if ws 
ſued jointly, 28. 6d. for the firſt, 


and 4d. every other; if ſued ſepa- 
rately, 28. 6d, each defendant; 
File warrant to defend with it, 


If proceedings be by or againſt 


attornies, Oe. appearance is then 
entered with prothonotary, 


When to be filed and entered. | 


In eight days after the return of proceſs, excluſive of 
if returnable the 6th, muſt be filed or entered 14th. 


the return day; 


Or 


_- 


„ GNALTSTS 


Or PlAIxTIfr's APPEARING rox DEFENDANT 2c 
CORDING TO. STATUTE. 


At the expiration of the 8 days, if defendant do not appear, an affi- 
davit of the ſervice of proceſs being made (which may be ſworn in town 
before a judge, or the officer of the court for entering ſuch appearance; 
if in the country, before a commiſſioner, and be filed gratis), plaintiff may 
appear for him by filing common hail in K. B. or entering appearance in 
( B. as above mentioned, only adding (fled according to the ſlatute). 

Practical Remarks. ] How' the affidavit muſt be made,—At what time 
appearance may be entered by plaintiff —When defendant muft complain of 


irregularity in entering ſame.  \ 


HAVING SHEWN THE MODE OP BRINGING DEFENDANT INTQ 
COURT IN ACTIONS NOT BAILABLE, z1iTtmer BY His vOLUN- 
TARY APPEARANCE, OR BY PLAINTIFF APPEARING FOR HIM 
ACCORDING TO THE STATUTE, IT IS NOW TO BE CONSIDERED 
IN WHAT MANNER DEFENDANT IS TO BE BROUGHT INTO 
COURT IN PAILABLE ACTIONS; AFTER WHICK THE FUTURE 
PROCEEDINGS IN BOTH SUITS MAY BE TREATED OF UNDER 
ONE HEAD, THERE BEING NO MATERIAL VARIATION THEREIN 
FROM THE DECLARATION TO JUDGMENT. 3 80 


Or THE ArrIDAVIT To HoLD To Barr. 


If che action be of a bailable nature, the firſt ſtep to be taken is, for 
plaintiff (agreeable to ſtatute 12 Geo. I. c. 29.) to make an affidavit of 
his cauſe of action, in order to arreſt defendant thereon. 


r — r r Rr eee * 4 r . 
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£ een How to be made, 
It ſhould be made on a treble 6d, ſtamp paper, and may be ſworn in 
town before a judge, or the officer, or his deputy, who iſſues the pruceſs; 
and in the country, before a commiſſioner. Oath 18.; nothing filing. 

So tenacious is our law of the liberty of the ſubjeR, that the courts 
will not ſuffer any evaſion or uncertainty in fuch affidavits, and have 
made various reftriftions and regulations concerning them. e 

Practical Remarks.) The nature of the aſſidavit.—lts certainty.— By 
whom to be made. —Befere whim. —How and when to be filed, —Hew ts 

be flamped, and of joining feveral defendants, and cauſes of action, in one 
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2//idevit,—Of counter and ſupplemental .ofadavits.. 


Or PROCEss IN BAILABLE ACTIONS. 

The affidavit being ſworn, and warrant to proſecute prepared, proceed 
to ſue out your proceſs, in beth courts, in the ſame manner as in actions 
not bailable, ante p. 8.; only inſert therein, an ac etiam, agreeable to 
the nature of the action; and indorſe ſum {worn to, together with attor- 


ney's name and place of abode, and day of ſuing out writ, 


N. B. In C. B. formerly, if defendant lived in one county, and 
you would try the cauſe in another, and the action was bailable, it was 
neceſſary to malte out a !e/fatum capias into the county where Fane 

1 | lived; 


8 r * VI 
A NAGY SL S. No 


lived;z otherwiſe plaintiff loſt his bail by declaring out of the county. 
But now the practice is otherwiſe, and plaintiff may declare in a different 
county from that in which arreſt was made; and it (hall not be a waiv 

of bail. So that the teft. cap, is in effect rendered uſeleſs. Jide th1 


Practical Remarks, p. 8. | 


Or THE WARRANT AND ARREST» 
Take writ, if defendant is to be arreſted inLondon, to one of the compters, 
get a warrant thereon z if elſewhere, go to the proper ſheriff's office for 
warrant, which deliver to a ſheriff's officer, who will arreft defendint. | | 
Practical Remarks.) The nature and contents of the warran —0 7 
the execution thereof, —Of the neceſſity of the warrant before arreſt, — 
Of the juſlification of the officer under it, —What conſtitutes an arreſt.> Of 
the power of the officer, —When and by whom it ought to be made, —What 
 eupht to be done at the making thereof,—Of the fheriff*; fees upon an arre/t, 


Or Bail To THE SHERIFF. | 
When defendant is arreſted, he muſt either remain in cuſtody, or fin 
two good ſureties, who, together with him, enter into a bond to the 
0 ſheriff, conditioned for the defendant's appearance at the return of the 
= proceſs. And this is called giving bail 7 the frerif, or bail below, 


8 Practical Remarks.] Of the nature and origin of giving bail to the 


HEE fheriff,—Of the method of putting in bail, —and herein, Of the Rlatute 
— 23 Hen. VI, which more eſpecially concerns the conduct of /heriffs in this par- 
„„ ticular, and the form of the condition of the bail- bone. 


ED Or SpECIAL Bair, To THE AcTioN. 

Os Upon the return of the proceſs, if defendant appear according to the 

Ao condition of the bail-bond, he muſt do ſo by putting in ſpecial bail to 

95 the action, called bail above, this being the only way of performing the 

1 condition. 5 5 | | AY 1 | 

of | When to be put in. 192 

| If defendant were arreſted in London or Middleſex, in four days (ex- 

+ cluſive) after return of writ in K. B. or after appearance-day in C. B. 

4 If arreſted in any other county. pr.. CE, 

# 1 5 B. R. . \ 

5 , nh ö 

9 But if Sunday be the laſt of theſe days, then on the next day. EY, 
\ | In K. B. the bail below may be bail above, and cannot be excepted g 

g againſt, But not ſo in C. 8. 8 


- 3 


a | | H ow 710 be pul in. 
1. In Town, | 
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1 If the ſuit be by bill, go to the Carry an abſtract of writ, names 
popffice where writ was afligned, or to of bail, &c, to filazer, who will 
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thereof, together with the ſum his clerk will attend at judge's 
{ſworn to; get a ſpecial bail-piece chambers with the bail to take le- 
at ſtationers, pay for ſame 28. 1d, cognizance, which is done by an 
fill it up with the name of the entry in tilazer's book. In fi- 
County, bail, &c. carry it to a lazer's abſence, or if he cannot 
/ Judge's chamber, and, having the attend, recognizance may be taken 
| bail with you ready, judge's clerk before a judge on a double 18. 
will take the bail. Pay 4s. in ftamp parchment} 


term, 58. in vacation. Tf ſuit be by privileged perſon, 
Bail-piece is filed at judge's clerk of declarations will take re- 
chambers, cognizance. Pay filazer in term 


II ſuit be by original, bail is 128. in vacation 1998. z if at judge's 

taken by filazer, _ huouſe, 38. 4d. more. 

Always carry with you the warrant to defend, and give fame to 

Ju.age's clerk, or filazer, according to 25 Geo. III. ante p. 4. e 

„ . 2. In the Country. 

. „ B. R. and C. B. 3 
Carry bail- piece, as before directed, to a commiſſioner of the proper 

court, who will take recognizance, Pay in K. B. 6s. in C. B. 28. 

At ſame time you may make an affidavit of the juſtification of the bail 


den treble 5d. amp, which may be ſworn before the ſime commiſſioner, 


Then take an affidavit of ſuch bail being duly put in, on treble 6d. 
Ramp, and ſwear it before ſome «ther commiſſioner. After which annex 
bail-piece thereto, and ſend the whole to the agent in town, to get it 
Allowed and filed. When the agent receives the ſame, . 
30 1 i © 
Hie files the bail- piece, with war- He applies to a judge for his al- 
rant to defend, according to 26 locatur; pay 5s. in term; in 
Seo. III. and the affidavit of due vacation 128. and then files the 
taking thereof with one of the ſame with the filazer of the county 
Judges of the court. Pay in term where bail was taken, Pay 68. in 
48. in vacation 58. term or vacation. 
It remains there till bail per= 


fected. 


When Bail- piece to be tranſmilted. 

If taken by a commiſſioner within 40 miles of London or Weſt- 
mi aſter, it ought to be tranſmĩtted to a judge of the court, to be by him 
allowed, | 5 3 


ME... >. A. 
In 8 days after caption, . In io days after caption, 
And if taken above 40 miles from London and Weſtminſter, 
. 8 8 ; C. 
In 15 days, by In 20 days, 


Unleſs the judges be all on their circuits, and then ſo ſoon as any of 
them return to London. When received by agent in town, to be filed 
as above mentioned. r 3 3 
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+  - Notice of. Puiting in Bail. 


Upon ſpecial bail being put in, either in on or country, notice 
thereof ſhould, without delay, be given to plaintiff's attorney. In the 
latter caſe, it is uſual with the notice to ſend the affidavit of caption, and 


of the juſtification, 


Or ExceyrinG To Ball. 
If plaintiff do not approve of the bail put in, he may except againſt 
them, and compel them to juſtify ; which is by ſwearing, that, after all N 
their debts are paid, they are worth double the ſum they are bail for. | 


th Of the Time of Exception. 1855 
In torun cauſes exception muſt be made within twenty days hdr Yee 
of putting in bail; otherwiſe void, and bail beeomes abſolute, Ir 
country cauſes, within twenty days after notice of bail being filed. 


Of the Manner of Exception. 
Tf the ſuit be by bill, it is to be Jn tozon cauſes in the filazer's 
made in the bail - book at the judge's book; in country cauſes, under bail- 
chambers, piece, filed with the proper filazer 


If by original, at the filazer's. of the cqunty, 


be O the Notice of Exception, . 
Alfter exception made, notice thereof in writing muſt be given to de- 
fendant's attorney. . EY 4 e 

Or Jus rirvixo, ADDING, anD PERFECTING BAIL. 

If notice of exception be given in term, bail muſt juſtify in 4 days 


after ſuch notice, or defendant muſt add other bail, who muſt juſtify 
within that time, But if exception and notice be in wacation, bail put 


in, or the bail added, muſt juitify on the firſt day of the ſubſequent 


term, 


\ 


_ Of Notice of Fuſtifying, + rok IJ 
FR” E 
lk the bail already put in are to Two days notice in all caſes. 8 
Juſiify, one day's notice is ſufficient, „ WEN 
But if other bail are aged v0 


The two days are reckoned ; one eæcluſive, and the other incluſiue. 
Notice on 12th for juſtification on 1th. | 

1 2285 is no day; therefore, notice on Saturday for Monday is not 
goo : ; 25 1 ö | | 


N 1 ſhould expreſs particularly the names and deſcriptions of the 
all. 8 8 {3 a 
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14 
That A. B. or two of them, wil juſtify, bad. 


fore whom bail was taken to bring bai 


Conſent-fee, 10s. 6d. 185 8 5 
be ſubied of putting in, excepting againſt, and perfecting bail, 


1 


In C. B. notice that three will Juftify, bad but held otherwiſe in 


* = 


Where to Juſtify. 


In court, unleſs by conſent ; then at judge's chambers, 


1. If in Court, | 
f | B. K. | ; | | "Of B. 25 
Get the clerk of the judge be- Get the filazer to attend with 
5 I-b k b 15 . | ce 
bail - piece into court. Pay 28. 6d. 4d ook, or bail- piece. Pay 58. 


Having prepared and got ſworn an affidavit of the ſervice of notice 
of juſtification, let the bail be ready with you in court. Give brief to 
counſel or ferjeant, with 10s. 6d, to move to juſtify, Bail are then 


brought into court and ſworn, for which pay s.; and a rule for the 


allowance thereof is afterwards drawn up by the clerk of rules in K. B. 


pay 48. z or ſecondary in C. B. pay 45. 6d. z a Copy whereof is to be 


ſerved on plaintiff's attorney; and, in C. B. the original rule ought to 
be ſhewn to him at the ſame time. Ge | 


It bail were taken in the country before a commiſſioner, and an affidavit 


of juſtification made and ſworn as above mentioned, the ſame is read in 
court for juſtification, | 


2. If before a Judge. 
5 F 
Bring the bail to judge's cham- Get filazer to attend at judge's 
bers, where bail- prece remains till chambers, and have the bail there. 


they be perfected ; and let them Pay 58. 4d. and attorney 10s. 6d, 


juſtify. Pay 28; and, uſually, as conſent-fee, 
attorney for conſent, 10s. 6d, 


In country cauſes the uſual way is to accept the juſtification by filing 


the affidavit thereof (if ſent up with the bail-piece) with the judge's 


clerk in K. B. or filazer in C. B. at the time of filing bai!-piece z but 
if not ſent up at that time, to file ſame afterwards with proper officer. 


being dery comprehenſive, and the practice relative thereto not a little iutri- 


cate, .it was thought proper, as well for the ſake of perſpicuity as of brevity, 


not to interrupt the mode of proceeding by injerting, under each bead, the par- 


| ticular practical remarks belonging thereto. Let it in general be obſerved, 


that the principal caſes determined upon any point of practice reſpeding bail, 
eught to be arranged under the particular ſtage of the proceſs to which they 


re fer. 


Or SURRENDER IN DISCHARGE or Ball. 
1. If Defendant be at large, or out upon his Bail, 


Defendant may either voluntarily ſurrender himſelf, or bail may take 
him to judge's chambers, Judge's clerk will, in both caſes, take the 


render. 


5 5 


A 
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render, Plaintiff's attorney muſt have immediate notice of render in 
writing, and an affidavit muſt be made of the ſervice thereof; on pro- 


ducing which the officer who hath the cuſtody of the bail-piece, or re- 


cognizance, delivers ſame to the attorney to be filed, or diſcharges bail 
in his book (as caſe may be). Another copy of render is made out, 


and ſigned by a judge, which is carried with defendant (a tipſtaff being 
got to attend him) to the marſhal, warden, or gaoler, who will give a 


certificate that defendant is in his cuſtody, Carry certificate, with bail- 


piece or recognizance, to the ſigner of 1 K. B. or filazer or pro- 
will file certificate, and 


thonotary in C. B. (as caſe may be), wi ifics 
thereupon diſcharge bail-piece or recognizance, Then (if in X. B.) 


enter commitment in clerk of judgment's book, and render is complete. 
Under the commitment muſt be added ſtate of cauſe at the time of ren- 


der. If before declaration, ſum ſworn to on arreſt; if after declaration, 


add declaration filed or delivered, or iſſue joined, or interlocutory judgment 


ſigned; as caſe may be. | 
13 2. If Defendant be in Cuftotly at another's Suit. 


Make oue habeas (for which wide po/?, tit. Habeas) ; lodge ie with 
gaoler in whoſe cuſtody defendant is, and he will bring him into court, 


or to a judge's chambers (as caſe may require), either to render himſelf, 
or for bail to render him, Same ſteps to be taken to complete render 


as where defendant is at large; only habeas, and return thereof, is left 


with judge; and return of habeas marked on ſurrender ſigned by him, 


which is carried over to gaoler, into whoſe cuſtody defendant is ren- 
dered, 7. 3 


Practical Remarks.) What neceſſary te be dane befare | furrender:s-How 


to proceed in caſe bail-bond be aſſig ned. At what time or flage of a ſuit bail 
ought to render principal. Of the power of bail in taking their principal to 


ſurrender him, | 1 

WE HAVE HITHERTO SUPPOSED THAT DEFENDANT, AGREE=- 
ABLE TO THE CONDITION OF THE BAIL-30ND, APPEARS AT 
THE RETURN OF THE WRIT BY PUTTING IN SPECIAL BAIL 
IN DUE TIME, AND HAVE SHEWN HOW | TO EXCEPT AGAINST 


JUSTIFY, ADD To, AND PERFECT SUCH BAIL 3 BUT. IF HB 
SHOULD FAIL IN THIS HIS APPEARANCE, AND NEGLECT. TO 


PUT IN AND JUSTIFY BAIL, PLAINTIFF HAS TWO REMEDIES 
AT HIS ELECTIONz THE ONE, BY HAVING THE BAIL-BOND 
ASSIGNED TO HIM, AND GOING AGAINST THE SURETIES MEN= 


TIONED THEREINg3 THE OTHER, BY PROCEEDING AGAINST 


THE SHERIFF TO COMPEL HIM TO PUT IN GOOD BAIL, 


1. Or THE As$1GNMENT oP BaiL-BoNnp, 

% ͤ̃ 0 

If arreſt be in London or Middleſex, at any time after four days, ex- 

clufive of the return of the writ in K. B, or appearance- day in C. B, 

If arreſt be in any other county, e e 
B. R. | e 

dix days, my e e Eight days. a 

N C2 e 


The 


The days are reckoned both excluſively ; and\where the laſt day is Sun- 
day, party has all the next day to put in bail, So that if proceſs be 
returnable on Wedneſday, bail-bond cannot be aſſigned till after Monday, 


How to get Bail-Bond aſſigned. 
; Tf in Middleſex, apply to under-ſheriff, at his office in Took's Court; 
if in London, to the ſecondary of the compter where bail-bond was ta- 
ken; If in the country, to the under-ſheriff of the county z who are bound 
to indorſe aſſignment thereon, and deliver it to plaintiff, or his attorney 
applying. | After aſſignment get it ſtamped with a double 6d. ſtamp, 
and ſue out writs againſt bail and principal as in other caſes. 
Practical Remarks.| By whom and where to be aſſigned, By ſheriff 
or under-ſheriff z but not under-ſheriff's clerk, It may be aſſigned out 
03 hs county, | ; DK A 5 | 
Hou the action to be brought. Venue may be either where bail-bond 
was entered into, er aſſignment made; but in ſame court where bail was 
given. FE | | NE ee ee | 
hat neceſſary ts be lated. Not the arreſt, as it is not traverſable. 
Of the requiſite caution in taking aſſignment of bail- bond. Plaintiff have 
ing made his election of his remedy, by taking ſuch aſſignment, though 


the bail below ſhould prove not reſponſible men, he cannot afterwards 
reſort to the ſheriff, es 


e Staying Proceedings on Bail- Bond. 

Take out ſummons to ſhew cauſe why proceedings ſhould not be ſtayed 
upon payment of coſts; and an order will be obtained upon ſuch terms 
as judge may deem proper, VV 

In this caſe bail muſt be put in and juſtified in original action. 

If bail-bond has been irregularly aſſigned, move the court to ſet ſame 

alide, which will be done with colts, „„ 

Practical Remarks.) The uſual terms of ſtaying proceedings on bail-bonds, 
Of the bail-bond ſtanding as plaintiff *s ſecurity. —For what neglect or 
irregularity court will order proceedings to be ſet aſide —How defendant in 

original action muſt plead after laying proceedings on bail-bond,—What is, or 
is not, a waiver by plaintiff of the proceedings on bail- bond. 


2. Or RuLiNG THE SHERIFF. TO 

If plaintiff do not approve of the ſureties in the bail-bond, and refuſe 
to fake an aſſignment thereof, he may reſort to his remedy againſt the 
ſheriff, and compel him to put in good bail; which is done by firſt ruling 
the ſheriff ta return the writ, L 85 


This is a four day rule in London or Middleſex, and fx days elſe- 
where. If he return it with a cepi corpus, he ought at the ſame time to 
put in good bail: if not he may be again ruled to bring in the body; 
Which rule is a four or fx day rule, as the firſt, V 

If good bail be not then put in, or if put in and excepted to they be 

not per fected, move the court for an attachment againſt him, 80 if 

he negle to make apy return of the writ, move for an attachment. 1 


4 
2 a4 
5 
1 
— 
5 


— — 


may be ſigned. | 


Ad. per fol. (72 words); duty 3d. z for paper, nothing. 


75. 2d. 


I ene een 


If ſheriff go out of office, he muſt be ruled within & months after- 
wards to return the writ, otherwiſe he is not liable. | 121 
pracical Remarks. ] Of the origin and intent of ruling the fheriff— 
Of the manner of ruling ſheriff to return aurit, aud how the rule is to be 
ſerved —Of ruling ſheriff to bring in the body, and what he muſt do in 
conſequence thereof, —In what caſes, and bow, to move for an attachment 
againſt him, and of the nature and operation thereof. In what caſes the 
reriff or returning officer, all be excuſed, and proceedings ſet aſide.— Of 


proceeding againſt the coroner to return the attachment, —Of proceeding 


againſt ſheriff, when out of office ts return the writ, and bring in the body. 


—}J hen proceedings ought to be by attachment, and when by diftringas. 
HAVING EXPLAINED THE MODE OP BRINGING DEFENDANT. 
INTO court IN BAILABLE ACTIONS, 45S WELL AS IN ACTIONS. 
NOT BAIL ABLE, Tus NEXT STEP TO BE TAKEN, IN EITHER 
CASE, Is TO SET FORTH PLAINTIFF'S CHARGE, OR CAUSE OF 
ACTI@N, AGAINST DEFENDANT, FULLY AND PARTICULARLY, 
IN THE 35 oth | 


DECLARATION: 
At what Time to Declare: 
BER CON ST 6 8 


Before the end of the next term Same as in B. R. if called upon 


after that in which proceſs is re- by rule; if not, plaintiff has till 


turnable, or judgment of zon pros eſſoin day of third term. | 
It has been held of late, that if judgment of nn pros be not ſigned, 


plaintiff may declare at any time avithin the year, Sed Q. Is not this 


contrary to the eſtabliſhed rules of practice? 


Plaintiff may obtain rules from term to t 


erm, for further time ta 


declare, unleſs defendant be in cuſtody, or he move to make the rule 
7 eremptory, | | | l | NG 


How Declaration to be in groſſed and charged for. 
Ingroſs declaration on treble 1d. ſtamp-paper z charge on back; copy 
B. R. ©; C. B. YE 
Warrant to defend, 4d,z filing Warrant in debt, detinue, and 
common ball according to ſtatute, treſpaſs, 4d.; in other actions, 8d. 

Appearance according to ſtatute, 
58. 10d.; if at ſuit of attorney, 


. 
4 
4 
9 * 
1 
4 
f 


Delivering or Filing Declarations: 
There are three ways of delivering or filing declarations. 
t | 1 . In Chief, | 
This is when plaintiff does not declare until after defendant has ap- 


peared, or plaintiff has appeared for him according to the ſtatute. 
I defendant has appeared, by putting in and A ſpecial bail, or 


by filing common bail, or entering an appearance, as the caſe may be, 


plaintiff' attorney muſt deliver declaration to defendant's attorney, who 
is to pay for ſame according to the above charges; which if he refuſe to 
do, or if his place of abode be unknown, declaration may be left in K. B. 
or prothonotary's office, and notice thereof in writing be given to de- 
fendant or his attorney; from the time of giving which notice, and nat 


. 


before, declaration is deemed well delivered. 


. Hf plaintiff has appeared for defendant according to flatute, copy of decla- 


ration mult be eft in XK. B. or prothonotary's office, and notice in writing 
given to defendant, or left for him at his laſt or uſual place of abode 3 
or, it not to be found, notice to be ſtuck up in the office. And from 

the time of giving or ſticking up ſuch notice, and not before, declaration 
» 3s deemed well delivered, _ | 


5 VVV'ũß Bene Eſſe. 5 
Delivering or filing declaration de bene eſſe, or conditionally, is whey 


28 


Fl in and perfected ſpecial bail in bailable actions, or has filed common bail 


in B. R. or entered an appearance in C. B. in actions not bailable 3 and 
alſo before the time allowed for ſuch his appearance has elapſed; for 


7 
= 


afterwards plaintiff cannot declare de bene efſe, 
5 I ben and bow to declare De bene Eſſe. 1 | 
D pon all proceſs returnable before the laſt return of any term, declara- 
tion may be delivered or filed at the return of ſuch proceſs de bene eſſe, or 
conditionally; but if delivered, it ſhould be indorſed; or if fled, it ſhould 
de inſerted in the notice, that it is delivered or filed de bene eſſe, or con- 
eitjonally, until bail put in, or perfected, and the like (as cafe may be). 


„ 


Declaring by the bye, is when defendant is already in court, either at 


uit of plainriff or ſome other perſon, and declaration is delivered or Sled. 


z 


. 6 


without any freſh proceſs being ſued out againſt him. 
If defendant. bas himſelf appeared, Whether defendant has appeared 


either at © plaintiff *s or another's himſelf, or plaintiff entered an ap- 
ſuit, any perſon may declare by the pearance for him, no perſon can 
bye againſt him; but a ſtranger declare by the bye againſt him ex- 


ought to do ſo in ſame term pro- cept plaintiff, who ought to do it 
cels is returnable, But if plaintiff ſamg term writ is returnable. 
4 8 as $73 e 


7 


laintiff declares before defendant has appeared, i. . before he has put 
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Bas filed common bail for defendant, 


no perſon but plaintiff can declare is 
againſt him by. the bye, who may ; 
deliver as many declarations as he * | 
thinks fit any time before the end of 

the next term after return of pro- 

ceſs, 7 5 


e the Notice to Defendant to plead to Declaration. 1 
Upon the declaration ſhould be indorſed not only the charges thereof 
as above mentioned, but alſo the time within which defendant is to plead 


thereto, And in all caſes where declarations are filed or left in the of- 
fice, and notice thereof given to defendant, the time in which defendant 


is to plead thereto ſhould be inſerted in the notice. 


Of the Time allowed for Plrading. 


Where declarations are delivered or filed in chief as above mentioned, 


the time allowed is 4 days from the delivery thereof, if the venue be in_ 
London or Middleſex, and defendant lives within twenty miles of London 
otherwiſe in 8 days, and this whether the action be bailable or not, pro- 


vided that the declaration be delivered 4 days ecluſive before the end of 


the term; otherwiſe notice muſt be for defendant to plead within the 


firſt 4 days of the next term. 


But where declarations are delivered or filed d- bene eſſe, the notice to 


plead in B, R. if the adtion be net bailable, is always 8 days; but if 
it be bailable, then 4 or 8, according to the above rule. This diſtine- 


tion, however, is not made in C. B. the notice there being always the 


ſame as firſt above mentioned. | 


Pradtical Remarks] The nature and intent of the declaration, —Of 


the different modes of declaring, viz, In Chief, De Bene Efſe, By the Bye. 
—Of filing and delivering declarations —Of the notice of declaration, — _ 
Its contents, —When to be given, —Of paying for declaration, —Of declaring 


againſi two defendants when one only has appeared, —Of declaring againſt 


one defendant when more are named in proceſs —Of declaration varying from 


proceſs, —Of conſolidating declarations, and ſtriking out unneceſſary counts. 
How irregularities, on part of defendant, are cured by plaintiff *s declaring z 


end, on part of plaintiff, by defendant's accepting declaration. —Of ſeiting 


afide proceedings for irregularity in delivering declaration, er in ſerving 
notice thereof, —Of the rule far time to declare. 1 wg. 


Or THE Venue. 


In real and mixed actions, the venue ſhould be the county or place 


where the cauſe of action actually roſe; but in per/onal actions plaintiff 


is at liberty to declare in What county he pleaſes. Defendant however 


way, by motion, change the venue to another county, on the ground of 
the cauſe of action having ariſen there, unleſs plaintiff undertake to 


give evidence of ſome matter in iſſue arifing in the county wherein the 
action is laid, . Ba DE 


Practical 


Bs 


o 
— 


„ enn 


0 | 
Practical Remarks] Of the origin and intent of the venue in declora- 
tions, —Of laying the venus. Of changing the venue. 0 bringins back 
er altering the venue after it has been changed, —Of laying and changing the 
venue by privileged perſons —Of plaintiff in the action altering or chang 
ing venue. | | e 


Or CLAIMINOG Coxus ance. 

Farticular franchiſes have ſometimes the privilege of holding pleas 
within their juriſdiction ; if therefore actions be brought in either of 
the courts at Weſtminſter, and ſuch franchiſes would have the cauſe de- 
termined before them, they muſt demand conuſance thereof, But great 
1 is required both as to the time and manner of claiming conu- 
Practical Remarks.) Of the nature of inferior juriſdifions,—IWho can 
demand conuſance.—ln what caſes granted or refuſed, —Off the time and 
manner of claiming it, PA Seve | 2 FEET 


| | %%%] 

If the action be on a ſpecialty, or any bond or deed be pleaded, the 
other party may demand oyer of ſame, which is granted by a copy of 
the inſtrument being given in writing. rec ly Fo 
Oyer muſt be granted in two days, exclufive of the day of demand. 

Practical Remarks.] Of what and in what caſes oyer may be de- 

 manded,—Of the time and manner of demanding and granting oyer, —Of not 
| demanding oyer in time, and of refuſing er neglefing to grant it after demand 
made. 7b what the party is entitled upon cyer, and of ſetting out the ſame 
in the pleadings, —Of the neceſſity and advantage of demanding eyer. 


Or IMpAaRLaNCEs. 35 
When defendant need not plead within the uſual limited time, but has 
till the four firſt days of the next term after declaration delivered to 
plead in, that is called being entitled to an imparlance. 3 | 
Tf, writ be returnable before the laſt return of any term, and declara- 
tion not delivered or filed, and notice thereof given four days excluſive 
before the end of ſuch term, defendant is entitled to an imparlance. 
So if writ be returnable on the laſt return day of term. RIO 
Or if writ be returnable one term, and plaintiff does not declare before 
the eſſoin-day of the next term. F555 | 
Practical Remarks.) Of the meaning and intent of an imparlance.— 
The hinds of imparlances, vig. general, ſpecial, and general ſpecial. — 
| How andwhen to apply for an imparlance —When granted or refuſed, —O f 
entering imparlances. | | e 


| Or PLEADING IN ABATEMENT. 
Pleas in abatement are merely dilatory; a temporary check, not a 
complete bar, to plaintiff's action. WS | | 
They muſt be pleaded within the four or eight days allowed for 
pleading, if declaration delivered or filed Lefore the laſt four days in 
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term, otherwiſe within four days of the next term, and cannot be deli- 
vered afterwards, although judgment be not ſigned, 
The 4ays are bath e cn7 0 oe | 
To be pleaded whether rule to plead be given or not. 
Mauſt be ſigned by counſel, and have an affidavit of truth thereof an- 


7 


nexed, . | : | „ 
Practical Remarks.) Of the nature of pleas in abatement, and their 
kinds —Of the time and manner of pleading in abatement, —Of the affidavit 
required to be annexed thereto.— Of judgment thereon," and of entering 


nil capiat per breve. ; 9 ; 


Or Payine MoNEY INTO CouRT, | 
Tf the diſpute between the parties be only about the quantum of the 
debt due, and defendant acknowledge ſome money is owing, he ought. 
to pay that ſum into court, which ſhould be done at this ſtage of the 
ſuit before plea pleaded. 8 | 


Hot to pay Money into Court. 

_ Give brief to counſel for that If ſum do not exceed 51, get 
purpoſe, who will ſign ſame: fee treaſury rule of ſecondary Br that 
10s. 6d. Carry it to ſigner of purpoſe; pay 6s. ; carry it to the 
_ writs, and pay the money to be prothonotaty, who will receive the 

brought into court to him; take a money, and write a receipt in mat= 
receipt for ſamez pay 28. 4d.; gin. Pay id. in the pound, 18. 4d. 
carry brief and receipt to clerk of for receipt, and 28. for entering 
rules, who will draw up rule; pay ple. 
s.; ſerve copy on plaintiff's at- [f ſum be more than 51, give 
torney, with appointment fot maſter brief to ſerjeant, who will ſign it. 
to tax colts and deliver your plea, Carry it to ſecondary, and proceed 

%%%%%ꝙꝙ‚‚½1 OW on as above. „„ 
Practical Remarks.| The origin and intent of paying money into courts 
—Of the manner and time of paying ſame In what afims and caſes it 
may be paid,—Of the conſequences to defendant and to plaintiff of paying 
money into court, —Of bringing a further ſum into court, Of defendant's 
refuſing to pay the tofts, and how plaintiff in ſuch caſe is to proceed. 


Or PlrAD¹INOG IN BAR. 
Pleas in bar are pleas to the merits, by way of bar to the action itſelf, 
and not merely in abatement of the writ or count. 9 


ben to plead. = 
; Defendant muſt plead in four or eight days, according to the time 
indorſed on the declaration or inſerted in the notice, for which ſee ante 
p. 19, P 1 | 0 1 5 
In R. K. the four or eight days are always reckoned, one incluſive, 
the other excluſive, In C. B. both ineluſive. SO | 
or | What 


ANALYSTS 
M bat to plead, and tw. 


I, Of the General Iſſue, | 
B. R, 8 SEL 7 * Go B, EAST 

Ingroſs it on treble id. ſtamp- Ingroſs it on treble 1d. ſtamp- 
paper, and deliver it to plaintiff*s paper, and deliver it to plaintiff's 
attorney or agent, or enter it in ge- attorney; or, if not to be found, 
neral-iſſue book with clerk of judg- or he refuſe it, file it with pro- 
ments. Pay 6d, ' thonotary, Pay 28. 


1 5 | 3.07 Special Pleas, | 
They muſt be ingroſſed on treble 14, ſtamp-paper, and 


md | 5 1 B. . ; Wn Wh | 5 . 8, | | 
25 Filed with the clerk of the pa- Either be delivered to plaintiff's 
* ; 28 attorney (which is the uſual way), 


or filed with prothonotary : and 
plaintiff*s attorney muſt then take 
ſame out of office. „ 


Muſt have a counſel or ſerjeant's ſignature. | 
Except the following, which are tantamount to the general iſſue, com- 
. peruit ad diem, fon affault demeſne, plene adminiſtravit, riens per de- 

ſcent, ne unques executor or adminiſtrator, nul tiel record, per minas, 
per dures, infancy, ſolvit ad diem, non eſt factum, nil debet, non affump- 
it: but non aſſumpſit infra ſex annos ought to be figned, — 


"RE Se 3. 'Of Double Pleas, Log | 
To enable defendant to plead ſeveral matters, he muſt firſt obtain a 
rule for that purpoſe, and ſerve copy thereof on plaintiff's attorney, as 

they can only be pleaded by leave of the court; to procure which 

e „„ | "1B FP 

Give brief to counſel, naming In ſome caſes it is only neceffary 
your pleas, Fee 10s. 6d, Carry to give brief to ſerjeant, naming 
it to clerk of rules with plea, and pleas, and then draw up rule with 
he will draw up rule, | | fecondary, But there are variety 
Es; | of double pleas not allowed in this 
court on firſt motion; but, upon 
being moved therein, a rule 21 18 
only granted; and ſerjeant mult, 
at another time, move to make rule 
abſolute. Fee for firſt motion 108. 

6d. ; for fecond, one guinea. 


Practical Remarks.) Of the manner and time of pleading double. — 
Of the origin of pleading double, aud herein of the ſtatute of 4 Anne. — 
Is what actions double pleas alliwwed,—What double pleas are all:wwed, and 
herein of incompatible pleas Of the judge's certificate in caſe any of the 
Pleas are found againſt defendant, | ws 


Were 


ANALYSIS. S 


Were it not for exceeding the limits @f "% preſent undertaking, i it 
might be uſeful in this place to treat of the ſeveral pleas of tender, ſet 
off, flatute of limitations, bankruptcy, Sc. with practical remarks on the 
time, manner, and caſes, in When they ought to be pleaded, 


Or THE RuLE 0 PLEAD. 
When defendant negleQs or refuſes to plead in due time, plaintiff, in 
of his default, mult firſt give @ rule to plead, | 


Make out rule on a piece of common unſtamped paper, carry it 
„ C. B. 


Jo clerk of rules, who will enter To ſecondary; who will enter x 


it in his book. Pay 18. 10d. in his book, Pay 15. 10d, | 
Rule expires in four days, inclufive of the day it is given; —y 
reckoned, unleſs the laſt day, 
It may be given any time in term, or RET four 490 after. 
judgment may be ſigned immediately after expiration thereof. | 
If four terms are elapſed ſince declaration, a term's notice to plead 
neceſſary, 
Practical Remarks.) In awhat caſes rule 19 hed: not v neceſſary, blew 
it ought to be Jerved.— Q, judgment for waut Y plea at n _ 


Or DrMAN DING A PLEA. 


this in all caſes where defendant has himſelf appeared, but not where 
declaration was filed de Gene eſſe, and Plaintiff has appeared for him ace 
cording to the ſtatute, 


mand. — Hou. ſan demand ef plea is waiver of bail. 

N. B. In order to gain time and haſten defendant, plaintiff may both 
give the rule to plead and make demand of plea immediately upon deli- 
very of declaration, and before the time for pleading | is expired, 


1 
COITUS 
— 


Or SEARCHING FOR Pits. 


for plea, | 
„ 9 
Wich clerk of judgments at K. At prothonotary's office; and if 
B. office, who keeps the general no plea found, ſign judgment — 
iſſue book; or, if none there, with Horb to fign judgment in ſuch caſe, 


are filed; and if no plea be found, ment by . 
ſign judgment. 


order to compel him ſo to do, or to intitle himſelf to Wan in caſe | 


Plaintiff muſt alſo make a demand of plea by note in writing ; and 
Practical Remarks.) When demand to be made, —Of an ee 4 
After rule given, and demand made, if no plea be delivered, loarch 


clerk of papers, where ſpecial pleas in bh courts, vid, FAD it, Judge 
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thereof, 


24 nne 
Or PRocuRING Time To PLEAD. | 


If defendant want time to plead, take out judge's ſummons for that 


purpoſe, ſerve plaintiff's attorney with copy, attend thereon: the uſual 


terms on which time is granted are, pleading, i aby, rejoining gratis, 
and taking ſhort notice of trial. TER; 4s " | 
 Pradtical Remarks.) In what caſes time to plead will be granted.— 
At what time ſummons ſbould be taken out, —Of the effet of ſummons as to 


ftaying proceedings. —Of the terms on which time is granted —What are 


iſſuable pleas agreeable thereto, —Of the conſequences of defendant's net plead- 
ing a proper plea according to order, —Of ſigning Judgment at the expiration 


. 


Or MOVING TO ABIDE BY PLEA. 


If defendant plead a ſam plea in order to cauſe delay, move the 
court in term, and in vacation take out judge's ſummons for defenflant 


to ſhew cauſe why he ſhould not abide by plea pleaded, or plead another 
that he will abide by. e N 
If he abide by it, coſts of motion or ſummons not allowed. 
After this rule, defendant can only plead general iſſue, or with notice of 


„ 


If no new plea pleaded, proceed to replication, or making up paper 


book, or iſſue, as in other caſes, 


Or RepLyYING, RxjoinING, &c. 


There is no fixed time for replying, Ec, but if you wiſh to compel the 


other party to proceed, 
EST. 8. Me C. B. 

Get a four-da 
(had gratis), enter it with clerk 1s, 10d, Demand replication in 


of rules, pay 18. 10d. ſerve copy writing, Search for it at expira- 


on plaintiff's attorney; and if plain- tion of rule at prothonotary's, If 


tiff do not reply within the time, none there, ſign judgment. 
ſign Judgment, FE 


but it is always made by fair prac- 


titioners. | 


If no proceedings for four terms, a term's notice neceſſary, 


The rule to reply, Sc. may be given any time in term, or within 


ſixteen days after. | . : 
Proceed in the ſame way mutatis mutandis to urge defendant to rein, 


* 


plaintiff to ſur-rejcin, and fo on until iſſue joined, and paper book, o 
iſſue delivered. e * 


Or 


y rule from maſter Give rule to ſecondary, pay 


| | For figning judgment in ſuch caſe, 
It is faid, that no demand of re- in both courts, vid. poſt, tit. Judg- 
- plication is neceſſary in this court; nent of Nen Pros. i 


41 4% 7 


Ox ux I85UE, AND PAPER-BOO . | 
The pleadings being finiſhed by the parties coming to iſſue thereon, | 
plainti ff ſhould proceed to make up and deliver the iſſue, or paper book. — 

Where the pleadings are only In all cafes plaintiff's attorney 
the general iſſue, or ſuch pleas as makes up the iſſue himſelf, and de- 


are tantamount thereto, plaintiff's liver to defendant's attorney cop „ 


attorney may himſelf make up iſſue thereof on treble 1d, ſtamp paper. 
on treble 1d. ſtamp paper, and Charge on back, copy 4d. per folio, 
charge 4d. per ſheet for copy, be- and duty, For entry of plea, if 
ſides ſtamps; entering plea 13. De- general iſſue, 28. if ſpecial 8d. 
liver iſſue: to defendant's attorney, per folio, If appearance entered 
who is to pay for ſame accordingly, according to ſtatute, charge it on 
or judgment to be ſigned twenty= back. Defendant's attorney muſt 
four hours afrer pay for ſame, or ſign judgment. 

Upon back of iſſye you may give Upon the back of the iſſue give 


notice of trial. | notice of trial. 3 
But in all caſes of Hpecial plead- 5 | Ro 
ings, the clerk of the papers muſt - >. 


make out iſſue (and it is then called 
the paper-bok,) with rule in mar- 
gin for defendant to receive and 
return it within four days excluſive 
| (pay Sd. per folio for the whole, 
and Ad, for pleadings from the de- 
claration). Deliver it to defendant's 
attorney, with notice of trial on 
back. If not returned according 
to rule, ſign judgment; if return- 
ed in time, and paid for (z, e.) 
Sd. per folio for pleading on de- 
fendant's part, (ſuch as plea, rejoine 
der, &c.), and 4d. for plaintiff's 
entries (as replication, &c.) proceed 
to trial. * 2 5 
VNV. B. If declaration delivered and not yet paid for, you may on the iſſue 
charge for ſame and for warrant, thus, For declaration unpaid, ſo much. 
Practical Remarks.| Of making up ifſue by bill, by original, —Of the 
memorandum in the iſſue, when general or ſpecial, Of delivering and re- 
turning iſſue —Of paying for ſame,—Of pleading or demurring after iſſus 
Joined, —Of an imperfect iſſue, —Of iſſue varying from the pleadings, f 
withdrawing and amending iſſue.—Of entering continuances on the iſJae roll. 


OF STRIKING OUT SPECIAL PLEAs, &c. 
When iſſue or paper-book is delivered to defendant, he may, unleſs 
he has been moved to abide by plea, as ante p. 24. ſtrike out the ſpecial 


pleas, and plead the general iſſue, or ſtrike out the fmiliter, and leave 
a demurrer in the office to plaintiff's replication z in which latter caſe, 


f * 


demurrec 
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ANALYSIS, 


demurrer and joinder are entered in paper-book, then called demurrere 


book, which is delivered again to defendant's attorney, who muſt return 


ſame within /wventys/our hours, or judgment. | 

But the fame notice of trial, as given on back of iſſue or paper-book, 
ſhall ſerve for ſuch general iſſue; or for execution of writ of inquiry, if 
judgment on demurrer be not final, | 


NoTiCE or TRIAL, 
Men to be given. 


In B. R. plaintiff is not bound to give notice of trial till the term 
ſucceeding that in which iſſue was joined; but in C. B. it muſt be given 
the ſame term, 9 0 | | | | | 
M hat Notice good. 
1. In tows cauſes. 98 
EY B, R. | h EC Bis 4 
If venue be in London or Middleſex, and defendant live within forty 
miles of London, eight days, excluſive of the day it is given; if above 
forty miles, fourteen days, Q 


2: In country cauſes, 
Ten days at leaſt, in both courts. 


p f 3. On an Old Ine. 


Where no proceedings have been had for four terms excluſive, > whole 
term's notice of trial is to be given. | 8 1 


A judge's ſummons, if no order made, is no proceeding, but a notice 


of trial, though countermanded, is. | 
A term's notice not neceſſary, if defendant has delayed the cauſe by 


injunction. 


Of New Notice. 


If plaintiff give notice of trial, and then does not proceed, he can- 
not afterwards go to trial without new notice, unleſs by conſent, or rule 
of court. „% Cor OT | 

| Of continuing Notice. 

In London and Middleſex, if notice be given for one fitting, plain- 
fitting, 85 35 5 
Tus days notice of continuance in B. R. one in C. B. and that may 


tiff may continue it, by giving notice that he will try it at a ſubſequent 


be the day preceding the trial. But, O. as the hardſhip is obvious. g 


It can only be continued once in a term. 


/ Countermanding Notice. 


| Muſt be delivered in writing at leaſt ſix days before trial in all 
country cauſes; and alſo in town cauſes, if defendant live above ny 
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miles from London; but if within forty miles, then two days, excluſive a 
of the day it is given. 


practical Remarks.) At what time notice of trial ſhould be given.— 
In what manner. To whom and where, O, continuing and countermanding 
ſame, —Conſequences of neither counter manding notice, nor proceeding RAE 
Or PUTTING OFF TRIAL. "i 
If defendant wiſh to put off trial on account of the abſence of a ma- 
terial witneſs, or the like, he muſt move the court upon an affidavit of 
the fact, who will, according to the merits of the caſe, grant or refuſe 
ſuch rule. 5 F | 5 | — 
Practical Remarks.) Of the affidavit whereon to ground ſuch appli- 
| cation. ben ſuch application to be nade.— In what caſes, and for what 
Gf time court will put off trial, 1 £0 LETS 
. ; Or TrIAL BY SPECIAL JURY. | 
— In particular caſes, it may be prudent for plaintiff or defendant to 
15 have the cauſe tried by a ſpecial jury, which muſt be done by motion, 
8 and the jury ſtruck before the maſter in B. R. or prothonotary in C. 8B. 
a Practical Remarks.) Of the allowance thereof, by 3 G. II. c. 25.— 
” Of the motion for ſpecial jury, —Of the method of ſtriking ſpecial j 2 
. the cofts incurred thereby, and aubo is to defray Jame, according to 24 C. II. 
5 Or GRANTING A VIEW. x 
= The ſpecial jury being ſtruck, it is ſometimes thought neceſſary for 
1 them to take a view cf the premiſes concerning which the matter in diſ- 
« pu ariſes, that they may be acquainted with the ſituation thereof, and 
NES tier underſtand the evidence given upon the trial. WL LE 
DES Rule for a view is obtained in term from clerk of rules, by counſel 
IS figning brief for that purpoſe ;z and in vacation, by judge's order on pro- 
ONE ducing counſel's ſignature, „ | WERE 
. Practical Remarks.) In what caſes a view will be granted, and herein 
1 * of the flat. 4 and 5 Ann, c. 1 6. —Homw many jurors mult be preſent at the 
On view, and herein of 3 C. II. c. 25. $14. —How to obtain rule for a wiew, 
LEE  —Of the form of the rule. Font | | 
Toy Or EXAMINING WITNESSES ON INTERROGCA TORIES. | 
8 9 If any material witneſſes be going abroad, and not likely to return be- 
87 fore the trial, or if reſident abroad; court, on motion grounded on proper 
affida vit, will grant leave to examine them upon interrogatories, the other 
party being at liberty to croſs-examine them in the ſame way. 
 Prazxtical Remarks.), In what caſes allowed. —Muft be by motion for a 
rule fer that purpoſe. —lnterrogatories to be figned by counjel, or ſerjeaut, 
— the croſs-examination by the other party. 5 | | 
55 | Or 
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Or TRTAL AT BAR. i 
Trial at bar, is a trial, of an iſſue joined between the parties before 
the judges of the court in term time by'a ſpecial jury, granted only on 
particular intricate caſes, and cannot be had without motion in court, 
which muſt be made after iſſue joined, 2 


* 


Or MAKING UP RECORD FOR TRIAL, AND PASSING 
18 | SAME. . 
The niſi prius record ſhould contain the whole of the pleadings, 
award of wenire, diſtringas, &c. and be engroſſed on a, double 28. 6d» 
ſtamp parchment. Before the record can be paſſed, the ue, or an in- 
cipitur thereof, muſt be properly entered on the roll. If therefore it be 
not already entered, by plaintiff having been ruled to enter iſſue as vide 
poſt; get a roll, which in B. R. may be had of ſtationer, or at K. B. 
office, pay 6d.; but in C. B. can only be got at prothonotary's, where 
it is given you ready marked and numbered. Having prepared record, 
carry iſſue roll, record, and draft of iſſue, or paper- book. 
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To the clerk of judgments, who 
enters iſſue, and marks the iſſue 
roll, record, and draft of iſſue or 
paper- book; pay him for entering 
iſſue 38. 6d. if not more than ten 
ſheets, and 1s, for every ſix more. 


To prothonotary's office, who 


ſigns record, pay 1s. for enterin 


iſſue, 28. a count, or if ſpecial, 8d. 
per folioz then file warrants of 
attorney with clerk of the warrants, 

who will mark the record; carry 


ſame to chief juſtice's chambers, 
whoſe elerk will examine Jurata, 
and ſeal the record; pay at ſittings 
18, at aſſizes d.; pay him like- 
wiſe as clerk of the treaſury for 
firſt three ſheets 28. and for every 
other ſheet 4d. and 28. 2d. for the 
ſeal. 475 

If three weeks after term, 28. for 
Judge's warrant, . 


Then carry record to Clerk of niſi 
prius office, who will paſs ſame, by 
putting a mark thereon, and ſeal- 
ing it up; pay 78. 6d. for firſt 
eight ſheets, and 7s. for every eight 
more; fealer 6d. : if above three 
weeks from end of term, 25s. for 
Judge's warrant ; if on an old iſſue, 
28, more. And in ſuch caſe, if the 
entries have not been made and 
paid for, get a number roll at the 
ſame office of the term iſſue is join- 
ed, make out a docquet for entry, 
and docquet ſame.— Record ſnould 
he ſealed within three weeks after 
the iſſuable terms. Ls 
But by a judge's order, for which 
you pay 25. it may be ſealed at any 
time before aſſiz es.. ” | N 
The record thus paſſed, take it #way with you, and carry ſame to 
marſhal at the time of entering your cauſe for trial. 
Praftical Remarks.) How to make up the record, Of the memorandum 
and the meaning thereef, —Of entering the placita, and the meaning theresf.— 
The difference between the records in the two courts in this reſpect, and ile 
reaſmn theresf, —Of the recerd varying from the iſſue delivered. * 
| ; F 
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Or Tar DISTRINGAS, AND Has. Corp. JURATORUM.. 


bab. cor. jur,—Of the return thereof, — In what caſes they are amendable, 


Or THz VENIRE PFACtas. Bs 
The record being made up and paſſed, plaintiff next proceeds #0 
award the jury proceſs, by ſuing out the wenire and diſtringas, or bab. 
corp. faratorum,. „ INE | : RS. 3 
Get a blank venire of ſtationer, fill it up, 28. 7d, each. 
Not to be ſigned. igned by prothonotary, 18. Ad. 
Sealed 7d. and returned by ſheriff 28. CO. 
If cauſe to be tried in London or Middleſex, venire to be teſed the 
firſt return of term in which cauſe is to be tried, and made returnable 
ſome return-day before trial. If at et, it ſhould be teſted the firſt 
return-day of the term preceding tlie aſſizes, and returnable the laſt day 
of that term. WIT.” MITE! 07 197 e en LR. 3 
In country cauſes, venire is returned by the under-ſheriff in town g 
and in C. B. pannel muſt be annexed thereto, otherwiſe clerk of hab. 
corpora will not ſign hab. corp. z but in tou cauſes, it is not returned, 
though taken out and ſealed, in order that plaintiff's attorney may be 
allowed for ſame in coſts. uv 20 T Ol SHIT ORE + 
Practical Remarks.) Of the nature and intent of the wenire, —How 
the wenire was formerly awarded de vicineto.— Hoau now awarded from 
the body of the, county, and herein of the flat. 4 and 5 Ann. ln what.caſes 


* 


the old practice is adhered to, as in actions on penal Hatutes. —Of ſpecial Jugs. 15 


geſtions for awarding the venire, as when the iſſue is in a couniy palatine.— 
When a Welch iſſue, —When a ſheriff is intereſted, or of kin to defendant, 
— Of awarding venires tam quam. or A are 


* 


At the ſame time of iſſuing venire, ſue out diſtringas in B. R. and 
hab. cor. jur. in C. B. which writs are grounded upon a ſuppoſed default 
of the jurors in not coming upon the ven ire... 

ö * £ E FR 

Get diſtringas at ſtationer's, pay Get hab. corp. jur. of ſtationer, 


28. 7d. not ſigned ; ſealing 7d. 28. 7d. get it ſealed, pay 9d, ſign- 


ing by clerk of habeas corpora in 
= | | town 28. 3 at allizes, 1s, 9d, © 
Diſtringas and hab. corp, jur. in fou cauſes ſhould be teſed the re 
turn-day of the venire, and returnable next return-day after trial. 
In country cauſes, teſſed on return of venire, and returnable the firſt. 
return of the next term after the aſſizes. A 
In London, carry diſtringas or hab cor. jur. to one of the compters, 
pay ſheriff for returning it 48. 6d. In Middleſex, carry it to ſheriff*s 
office, pay for returning 128. annex it to the record with the pannel.— 
In country cauſes, they are returned by the under: ſheriff in the country. 


Practical Remarks. | Of the meaning and effect of the diſtringas and 


5 i e 
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Or Ex TERING CAusk rox TRIAL- 
1 * . R. | 75 9 e C. B. F vy 
_ Cauſes in London or Middleſex, Ia London or Middleſex, cauſes 
if for ſittings in term, muſt be en- for ſittings in or after term may be 

tered /2v0 days excluſive before the entered, and the records and writs 
daꝶ on which they are to be tried, brought in any time before the day 
or defendant may enter a ne reci- of ſittings, * 
. N 


W + 
7 p 


« 


If for the ſittings after term, 
muſt be entered before the adjourn- 
ment- day in London or Middleſex, _ 1 
or marſhal may refuſe to receive e f 
. If however a ze recipiatur be not 
entered; ſtrictneſs is not obſerved, 
and cauſe may be ſet down the 
evening before the ſittings. 
2̃. How is be entered. 1 8 9 1 
In town cauſes, to be entered in In torun cauſes, to be entered in 
marſhal's book at Lord Kenyon's marſhal's book at Lord Lough- 
chambers, pay 11s. 8d. at which borough's chambers, pay 138. gd. 
time leave record, with diſtringas at which time leave record with 
and pannel annexed, with marſhal, hab. cor, jur. and pannel annexed. 
In country cauſes, the writs and records to be entered together with 
the marſbal, pay 128. to be delivered to him the day after commiſſion is 
ened before the court fits, except in Norfolk and York, and then not 
ſecond day after commiſhion-day | . 
Cuauſes are for the moſt part tried in the order on which they ſtand on 
judges paper, beginning with remanets, if any. 


Or SUBPENAING WITNESs Es. 


To compel witneſſes to appear at the trial, get a blank f- pn from 
ſtationer, pay 28. 7d. fill it up. 5 
It way be teſted any day in term before trial and ſervice; in country 
_ cauſes, it is generally teſted laſt day of term. 2 | 


Make a note or precipe for the Signed by prothonotary 18,3 
office ſigned by ſigner of writs, pay ſealing, 7d. No note or precipe 
15. &d.; ſealing 7d. 15 neceſſary. | | 2 

If there be any deeds or papers, & c. in witneſſes cuſtody to be pro- 
duced, make out ſubpæna duces tecum in the fame manner as common ſub- 
pœna; and if the party himſelf, plaintiff or defendant, have any papers 
or books in his cuſtody, the uſual way is to ſerve a notice on the attorney 
for him to produce them; which notice, though not compulſory, may 
given in evidence upon trial, and the jury may draw their own 1n- 

Ference from parties non-compliance therewith, = 5 


Fd — 


| 8 1 * 
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If the witneſs be in cufody, prepare habeas corpus ad teftificandum on 
58. ſtamp, make affidavit that he 1s a material witneſs, get judge's fat 
thereon z ſerve marſhal or gaoler, in whoſe cuſtody witneſs is, with the 
ſame, that be may make a return. thereto, tendering bim reaſonable 


charges for bringing his priſoner up, who will be brought into court by 
%% ROT !.. Wer TS 
No more than four witneſſes may be put in one ſbhpE s. 
Each witneſs muſt be ſerved with a copy of ſupcena (which may bo 1 
had of ſtationer), and at time of ſervice pay him, if in London, 18. ; 
if in country, tender him his reaſonable expences. | oo 
Practical Remarks.) Of the nature of the ſubpœna. Of the a fadavit 
eon applying for hah, corp. ad teſtificandum,—Of the judge's fiat thereon — 
Of the ſervice of ſibpæna.— Horb long it Mould be ſerved before trial — 
What expences ſhould be tendered, Of plaintiff*s remedy in caſe of nons 
attendance of witneſſes by attachment and ation on flatutes, 


A 


Oy TRIAL. 1 
When the cauſe is entered and in the paper, the attornies are allowed 
for their attendance till it be tried, ſo that no excuſe will be taken by the 
court for their abſence at the time the cauſe is called on. If therefore 
plaintiff*s attorney be not there ready, cauſe may be ſtruck out of the 
paper by order of court, and he be ſubjected to coſts of the day, or his 
client be nonsſuited ; and if defendant's attorney be abſent, his client 
may loſe the benefit of his caſe in defence, and ſuſtain colts. * 


f Nonſuiting at the Tia. 
After the trial, but before che jury have given their verdict, plaintiffs 
if he think proper, may abſent himſelf from the court, and ſuffer a non- 
5 ſuit; which is not unfrequently done to prevent a verdict being given 
XZ againſt him, ſince after a judgment of nonſuit, plaintiff may bring ano» 
_ 2 action for the ſame cauſe, which he cannot do after a verdi& upon 
=  themerits, „„ e 


1 Fees of nonſuit are about 21, 18. | PPS TOY 
| Practical Remarks.) Of the different cauſes of nonſuit, —Of the nature 
"= | and e fed of nonſuit —Of ſetting aſide non ſuits. 1 . 
. O the Verditi. x "ag 


| If the jury give their verdict, the judge's aſſociate takes down fame, 
and indorſes it on the record, together with the damages aſſeſſd. 
Fees to be paid by the party who obtains the verdict in a town cauſe 
about 21, 18s. 8d. z in country cauſes ſomewhat more. RY 


Of referring the Cauſe to Arbitration, 
In many caſes, eſpecially of long and intricate accounts between the 
parties, the cauſe, upon trial, is referred to arbitration, b 

Get order of reference from aſſociate ; and if you have any witneſſes 
io be examined before the r to the bar of che court, 


give 


* 
#... 


* — 5 ; 2 5 2 EN s N ; -f . "% , 
33 I NAU NS F. 
* . - A q 8 4 * 5 


give their names in writing to crier, wh. will ſwear them; pay 28. for 
each ſo ſworn. If this be not done, they muſt be ſworn before a Judge, | 
which is more troubleſome and expenſive. Plaintiff's attorney then gets 

an appointment from arbitrator of the time and place to fit on the re- 
ference; with a copy of which, and of the order of reference, he ſhould 
ſerve defendant's attorney. They attend accordingly. Arbitrator takes 
minutes of the evidence, and the whole being gone through, he fixes 
ſome future time for giving his award in writing to the parties. Vith 

teſbect to the condud of the arbitrator, the doctrine of award, and the mods 
of enforcing them, ſee poſt, tit, Arbitration, ano ng 


CE TEE UT 


Of Judges Certificates, 5 

After verdict, and whilſt the court is ſitting, it is ſometimes neceſſary 

to make an application to the judge for his certificate to entitle the party 

to particular coſts agreeable to certain ſtatutes, as, in ſome actions of 
treſpaſs where damages are given under 408. So for the coſts of a ſpecial 
Jury, and the like. It is uſeful therefore to conſider in what caſes ſuch 
application ſhould be made, leſt the party, by omiſſion or inad vertence, 
be deprived of the benefits to be reaped therefrom.  -— =o 


7 5 | Of Suggeſtions for Cofts. 


# . I, upon trial plaintiff's cauſe of action, though he obt 
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: | ain a verdiQ, 
prove to be under 40s. defendant in ſome caſes is entitled to coſts by 
entering a ſuggeſtion on the roll, a rule for which purpoſe ſhould be ap- 
Bi | plied for, upon affidavit to the court, the next term after verdict, 

=: There are alſo other incidents attending the trial well worthy of ob- 
ws ſervation, ſuch as demurrers to evidence, bills of exception, aka. 


Or THE Pos TEA. 

3 I. In town cauſes. 
. „ oy Sa . 
After trial at the ſittings in Lon- The aſſociate indorſes the poſtea. 
don or Middleſex, the aſſociate If cauſe tried in term, he will de- 
will immediately deliver the record, liver ſame about, fifth day after 
with the diſtringas and pannel an- trial; if tried in vacation, about 
nexed, to the party for whom ver- the firſt week in ſubſequent term, 
dict has been given, and you in- for which, if only one iſſue, he is 
dorſe the poſtea yourſelf on back paid at trial; but if more, pay 28. 

of the record. per iſſue on returning poſtea, 


| 2. In country cauſes. 1 
Alfter trial at aſſizes, the aſſociate keeps the record till next term, and 
in the interim indorſes poſtea, for which he is paid at the trial. 

| Pradlical Remarks.] Of entering the verdid on poſtea.— Of amending 
| the verdi and poſtea, —Of the different kinds of verdifis,—Of void ver- 
dic, and what ſhall make them ſo, —Of ſetting afide the yerdia.—Of 


awarding a venire facias de novo. 


Or 


5 


ANNA | # 


Or Rur rox Jo pour. 

„ . „ 1 

On the return-day of Aftringas, No rule for judgment need be 
give a rule for judgment on the | given, but wait the Jour days ex , 
poſtea 3 pay 18. 10d; It is given clu/rve after return 0 hab. cor. fur. 
in ſame männer as rule to plead, which time defendant has to move 
and is a feur-day rule excliſius for a” new trial, or in arreſt of 

(Sundays not reckoned), in which judgment. 
time defendant may move for a 

new trial, or in arreſt of judgment. 
No need for ſuch rule after non- 
Proceed afterwards to tax coſts, &c. as poſt, tit. Signing final Judg- 


2 # 
wy * 


* * 


Or ru RuLe To ENTER Is8UE. 
If plaintiff negle& to proceed after the delivery of iſſue or papet- 
book, and defendant would wiſh to go on to trial, let him get a four- 
day rule of maſter in B. R. or ſecondary in C. B. for plaintiff to enter 
the iſſue, ſerve copy thereof on plaintiff?s attorney, who muſt immedi- 
ately not merely make an incipitur of the iſſue on the roll (as ante, p. 28), 
but muſt enter the whole of the iſſue completely thereon ; get it marked 
by clerk of judgments, docquet the entry thereof in K. B, offige, and 
carry it to clerk of treaſury to be filed there; which if not done by 
plaintiff” within the time allowed by rule, defendant may fign judgment 
of non pros (vid. poſt, tit. Non Pros); but if done, and plaintiff ſtill re- 
fuſe to proceed to trial, defendant may then move for judgment, as in 
caſe of a nonſuit (vid. poſt, tit. Judgment as in caſe of Nonſuit). So 
Plaintiff may by ſummons obtain further time to enter iſſue, _. | 
Fractical Remarks.] Of. the nature and effect of this rule, and of the 
Time , , iſſue. oo oo oo Ne Ta 


Or CARRYING IN RoLLs, AND DOCQUETTING G 
go oe 7 Ts. 
It may be obſerved, that when plaintiff is ruled to enter iſſue, he muſt 
immediately complete and carry in the roll to be filed as laſt above-men- 
tioned z- whereas, when he is not ruled ſo to do, he only in the firſt 
inſtance makes an incipitur of the iſſue on the roll, and gets the ſame 
marked at the time of paſſing 25. prius record (as ante, p. 28). But he 
muſt in the latter caſe, as well as in the former, afterwards complete the 
rolls, carry in the ſame to be filed in treaſury, and docquet entries 
thereof. Iſſue rolls ſhould be filed and docquetted as of the term in 
which iſſue was joined, fo that plaintiff*s attorney muff carry in the 
ſame, and docquet his entries ſome time before the next term after that 
in which iſſue was joined, or he will have to pay an extra fee, called 
poſt terminum 3 „ e 


; 4 "vs 7 
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ANALYSIS. 


How to carry in Rolli, and doegues Entries. 


ons "4 

Get as many numbers from 
K. B. office as you have rolls of 
that term to carry in; complete the 
iſſues on the rolls reſpeQively, and 


number ſame Enter in your book 
the reſpeQive numbers of your 
rolls, name of the parties, and the 


nature of the iſſues; make a copy 


of the docquet of your entries when 


you carry your rolls in, on a com- 
mon piece of paper, called the 
docquet paper, and containing an 
entry of all your iſſue and * judg- 


ment rolls, to be filed as of that 


term; take docquet paper and rolls 


to K. B. office, at the time above 
mentioned, file the former with 


clerk of judgments, who will, if 


the entries are all paid for, mark 
your rolls; pay 38. then give all 
your rolls to a clerk of treaſury 
who attends in K. B. office a day 


or two before the term to receive 
the ſame, to be filed in creaſury : 
he will pay you 4d, for each roll. 


The uſe of the docquetting the entries of ifſues and judgments is, in 


n 


The rolls in C. B. as mention- 


ed (ante, p. 28), are given to the 


attorney ready marked and num- 


bered, ſo no occaſion to get nuum- 
bers as in B. R.; carry your book 


of entries to prothonotary's office, 


and enter ſame in the common 


docquet book there; after which, 


give your rolls to a clerk of trea- 


ſury to be filed, who attends at the 
term to re. 


office juſt befote the 
ceive ſame, 


order to find the iſſue or judgment rolls when filed in treaſury with 
ater eaſe in caſe they ſhould hereafter be wanted. it 


caſes, and the adwantages to be derived therefrom, —Of the time of entering 


and docquetting ſame.—Of peſt terminum rolls, —Of new rolls where the eld 
ene has been boft, — Of regiſtering judgments, and of the memorial for that 
| pur poſe. | 5 VV . | e 


 HITHERTO THE PROCESS HATH BEEN TREATED OF IN CASES 


WHERE THE PARTIES GO TO TRIAL UPON AN ISSVE TO BE 
TRIED BY A FURY; BUT IT FREQUENTLY HAPPENS, THAT 
THE POINT IN DISPUTE 1S$ OF A NATURE NOT CAPABLE OP 
' BEING DETERMINED BY SUCH TRIAL, OR THAT DEFENDANT 


Is UNWILLING TO STAND THE TEST OF A TRIAL, OR FHAT HE 


NEGLECTS TO DEFEND THE SULT, OR THAT PLAINTIFF omits 
IT Is NECESSARY THEREFORE TO 


TO PROSECUTE HIS CLAIM, 


CONSIDER IN WHAT MANNER TO PROCEED IN EACH OF THESE 


* VN. B. The ſame practice prevails of entering on t | 
docquetting entries of all judgments by default, confeſſion, &c. 
entered as of the term in which they were ſigned. | 


Practical Remarks] Of the rature of the iſſue roll, —The intent of 


entering and filing ſame, —T he neceſſity of OY judgments in certain 


he rolls, carrying is, filing, and 
a oh ought to be 


CASES, 


„ * " 
>», ->k; F i . 
r 
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cAskEs, WHICH INCLUDE PROCEEDINGS ON DEMURRER3 TRIAL 
BY RECORD; JUDGMENT acalnsrT DEFENDANT, By Deyault, 
ON CONFESSION, ON WARRANT OF ATTORNEY3 JUDGMENT 
acainsr PLAINTIFF, or NoN PROS AND AS IN CASE OF A 


NONSUIT,—OP EACH IN THEIR ORDER, | LS A 


8 e 


Or PRockRDIN OGS on DEMUR RK. 
When the pleadings are defeQive in point of law, either in matter of 
ſubſtance, or of form, they may be demurred to, generally or ſpecially z 
and if the other party join in demurret, the queſtion in diſpute is argued 
before the judges in term - time for their deciſion thereon. Fj 
On a general demurrer to decla- In all caſes plaintiff's attorney 
ration, plaintiff's attorney adds a makes up demurrer-book, and de- 
joinder thereto, and makes up and livers it on treble 1d, ſtamp paper 
delivers iſſue thereon, for which to defendant's attorney, who muſt 
muſt be paid 4d. per ſheet beſides pay for it 4d. per ſheet, beſides 
ſtamps, or judgment may be ſigned. ſtamps, and alſo for the entries of 
But if it be a ſpecial demurrer, his pleadings, otherwiſe judgment 


or a general one after a ſpecial plea, may be ſigned. 
file it with clerk of papers, who Plaintiff's attorney then enters 
makes up demurrer book, and the whole proceedings on roll; and 
gives a four-day rule in margin for having delivered ſame to ſecondary, 
_ defendant to receive and return gets ſerjeant to move for a conci- 
ſame, which he ſhould do accord- /ium; ſecondary draws up rule for 
ingly, and pay for entries (ſame as that purpoſe, which muſt be ſerved. 
on paper-book, ante, p. 25), or on defendant's attorney, and the 
judgment may he ſigned, demurrer is put down for argu- 
Afterwards get roll (as ante, ment, Fry OS. CAM, 
p. 28); make an #ncipitur thereon, 
and carry ſame, together with de- 
murrer-book, to be marked by 
clerk of judgments (who if it be a 
demurrer to part, and ifſue to part, 
will alſo enter your iſſue.) | 
But before argument, complete 
your demurrer roll, and file it with 
_ clerk of treafury, as it will be 
wanted in court, . 
This being done, move by counſel 
for a concilium, or day to argue de- OT 
murret, then draw up rule with hr tl 
clerk of rules, pay 48. and apply to | 
clerk of papers to ſet down ſame 
for argument; n PTY WIE LD 
Copies of demurrer-book to be given to judges 72v0 days before argu- 
ment. To the chief juſtice and ſenior judge, by plaintiff; to the other 
wo, by defendant, If defendant-negleQ ſo to do, let plaintiff do it for 
| kin, and defendant is thereby precluded from being beard on argu- 
| | ment. 


* 


ment, laintiff therefore, in ſuch Caſe, has only to give brief to counſel 
4 or ſerjeant to move for judgment. . 
4 x a Judgment on Demurrer. 
NN If judgment be for plaintiff,” get rule for judgment with clerk of rules 
i in B. R. or ſecondary in C. B. If 1nterlecutory, give notice of in- 
A! . quiry 3 which notice may be given (conditionally) on the back of the 
1:0 Joinder in demurrer. If final, ſtamp either rule for judgment or de- 
Wi murrer-book with double 2s. 6d. ſtamp; and in B. R. get clerk of 
1 treaſury to attend maſter with roll, who will ſign final judgment, by 
it marking the coſts thereon; In C. B. carry ES 6 prothonotary, 
4 who will tax coſts, and mark the fame on rule for judgment, after which 
1 Porsed td eee, „ ml at a eg 
"1 3 1 Practical Remarks.\ The nature of a demurrer, — General and ſpe- 
a cial, —Of general and ſpecial demurrers at common law,—Of the alteration 
4 therein by . Hatutes.—Of the conſtruction of theſe ſtatutes.— In what 
1 caſes general or ſpecial demurrer now neceſſary. —Of amending pleadings 
if after demurrer, —Of withdrawing demurrer.,—Of making up, delivering, and 
1" paying for demurrer-book.—l1n — * caſes defendant may make up demurrer- 
„ | book, — Of compelling the party to join in demurrer, —Of the mode of proceeds 
1 ing where there is a demurrer to part, and iſſue to part. — Of the concilium,— 
WH O judgment on demurrer, and the entry thereof, T- | 
! dr Trtat ny. Record. 
_ Where a matter ef record is either declared upon, or pleaded, as in 
| Wl | an action of debt on judgment, or plea of judgment recovered, the other 
8 party may plead or reply ul tiel record; upon this iſſue is joined, the 
i 1 | roll is made up, and entries paid for and docquetted, as in other caſes; 
3 the trial of which iſſue is to be determined by the producing of the record 
_ into court, and inſpecting the ſame. If the party fail in producing the 
100 i record, or if when produced it be adjudged not the ſame record as the 
* one pleaded, judgment of failure of record will be againſt him, and 
4 dice verſd. F 3 | 
1 Where the action ſounds in damages, plaintiff may upon the iſſue of aul 
Wl tiel record, as upon joinder in demurrer, give notice of executing inquiry 
= in caſe judgment be for him. i Wo Tatts Twor| TOS 
0 , Practical Remarks.) The nature of trial by record, and what may 
8 be tried thereby. —Of pleading a former recovery,—Auer action pendent,— 
| 1 Outlaaury.— Privilege. Of pleading nul tiel record to bail-bonds and recog- 
Wd ; nizances,—To flatutes pleaded, —When nul tiel record cannot be pleaded, — 
0 j J | What is to be done on pleading matters of record, —Of the form and conclu- 
+8 fion of nul tiel record, —Of amending after it has been pleaded. Of mating 
ii | j up the iſſue —Of producing the record. —Of failure therein, —Of the judg- 
ih | ö ment and entry. 85 | 5 
5 ez 
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Or JUDGMENT BY DEFAULT. 
If defendant neglect to plead or rejoin within due time, or in any 


may 


S 


other teſpect be guilty of a default of procedure on his part, plaintiff 


e 
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ment is either interlocutory or final. 


How to ſign Judgment by Default. 


5 i Bs TY 

Make an incipitur of the decla- 
ration on a treble 1d, ſtamp, if 
judgment be interlocutory z Or On Aa 
double 28. 6d, ſtamp if final, En- 
ter alſo incipitur on a roll, sarry 
judgment-paper and roll to clerk 
of judgment, who will ſign the 
ſame: pay 4d. per ſheet, and 8d. 


filing warrants of attorney. If it 
be „nal, get the maſter to tax coſts, 


who will mark ſame on judgment- 
paper, then ſue out execution, 


. y 


ANALYSIS 


way Gen judgment againſt him by reaſon of ſuch default, which judg* 


5 


* 3 


| C. B. % 
Make an 7zcipitur of declaration 


as in K. B. and zncipitur on roll; 
make out warrants of attorney; file 
them with clerk of the warrants 


(pay in debt, treſpaſs, and detinue 
4d. in other actions 8d. each), he 


marks judgment-paper; the roll in 
this court is already marked (vid. 
p. 28) z carry it, with draft of de- 


claration to prothonotary, who 


ſigns judgment; if nal, get him 


to tax coſts, and proceed to exe- 
cution; pay 28. if declaration be 
ſame term, and 38. for judgment 


by confeſſion and warrant of attor- 


ney. | | 


If judgment be only interl:cutory, proceed to 


Writ of Inquiry. | 


Motice thereof. 


If venue be in London or Middleſex, and defendant live within my 


1 


miles of London, eig/t days notice excluſive of the day of delivery. 
If venue in country, and defendant live within that diſtance, ten 
days; but if venue be in the country, or in Middleſex, and defendant 


live above that diſtance, fourteen days. 


If no proceedings for four terms, a whole term's notice neceſſary. 


| B. R. | 

Whea plaintiff concludes to the 
country on defendant's plea, and 
gives notice of trial upon the paper- 
book, and defendant to kinder trial 


demurs to replication, and plaintiff 


Joins in demurrer and obtains judg- 
ment, defendant's attorney ſhall 


accept notice of inquiry from time 


of giving ſuch notice of trial, 


28 GB; COON 

When plaintiff concludes to the 
country, and gives notice of trial 
on. the back of the pleadings, if 
defendant do not join iſſue before 
the rule is out, in ſuch caſe after 


judgment defendant's attorney ſhall 
accept notice of inquiry from time 


of giving ſaid notice of trial; and 


1 


where defendant demurs to plain-⸗ 


tiff's declaration, defendant's © at- 


torney ſhall accept notice of in- 
quiry on the back of joinder in de- 


murrer; and ſo where defendant 


pleads ſuch a dilatory plea that 


plaintiff is obliged to demur to it. 


J BEL, 


1 
14 


*% 


; 3 Y. 8 
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quiſition at the clerk of the rules, 


rule, excluſive of the day it is 


4 MALT 31 8 


Writ of inquiry ſnould be returnable on a general return-day, or day 
certain, as the. original proceedings are, | 
Sunday is to be reckoned, if not the day of notice given. 


Of making out and executing Inquiry. 


The writ of inquiry is to be engroſſed on a 2s. 6d. ſtamp parchment. 
In B. R. not to be ſigned, neither by bill nor original; ſealing, 9d. 
In C. B. to be ſigned by the prothonotary z pay 18. 4d. for firſt count, 


and 8d. every other; or 8d. for firſt ſheet, and 4d. every other; ſeal- 


ing, 7d. Indorſe thereon the day for which you have given notice of 


execution; Carry it to the ſheriff's office two days before you execute it, 


and he will cauſe a jury to be returned. If you think the attendance of 


an witneſſes neceſſary at the execution, ſue out ſubp@nas as in caſes of 


trial; pay in London 11. 78. 4d. z and for every witneſs 4d. In Mid- 


dleſex 11, 105, 4d, z other counties 11, 115. 6d. Attend at the day of 


execution, 


When the writ is returnable, call for it at ſheriff's office, who will 
return it with inquiſition thereon, __— = 


B. R. 


Sive à rule for judgment on in- 


No rule neceſſary; but having 
waited * ſour days after return of 
inquiry, proceed to final judgment 
on Inquiſition, as upon poſtea, 


Poſt, p. 42. 


pay 1s. 1od.;z it is a * four-day 


given; and Sunday intervening, is 
not reckoned, Give it in fame 
manner as rule to plead. When 


rule expires, proceed to final judg- 


ment on inquiſition as in caſe of 
poſtea. Poſt, p. 42. 
Rule not to be given till writ re- 


turnable. | 


Practical Remarks.) Of the nature of judgment by default; and if 
zrregularly figned, when to be complained . -In what cafes plaintiff in- 
titled to it, —Of the nature of the writ of inquiry, —Of the aurit of inquiry 
where there are iſſues in fad and in lau. M, here jury omitted to afſeſs da- 


mages at trial. ii pere there are ſeveral defendants, and ſome plead, aud 


others let judgment go by default, —Of the notice of executing inquiry,— How 
and when to be given, —lts contents as to the deſcription of the parties, time, 


place, Ge. —Heow to be ſerved. —Of continuance and countermand thereof, 
—Of the return of writ of enquiry, —Of the execution thereof, — How al- 


tending thereon cures defects in notice, &c,—Of compelling vuitnelſes 10 


appear. Hy whom to be executed.—When,—Of the condud of the jury 


and ſberiff thereon. —Of moving to ſet aſide inquiſition, &c. 


Within theſe four days defendant may move to ſet aſide iu quiſition, or in arreſt of 


Judgment. Vid. poſt, p. 41. 


Or 


„ AE: Pens E . 
n 8 PARTE INS 3 CE tt LS een be BD end NE oe 2 
5 er 8 7 2 (ccc TTT 
r y RE In Lat ok E 
2 VVV 3 
"= S&H 8 "Chg ee dE. 3 . 1 - * £ 8 


rn 
— 23 
n 


e 
MES ee Ws 
{A 2 NE Shea : 


by Wo : * * 
1M 1 . 
22 . 0 


r 
— 


i b wr ee a 

* „ 7 ; A 8 If: . [ 3s, W ke 
AL TS. & : 
A N r 


Or JupGMENT BY CowrrssIO NW.. 
When defendant has no real defence to plaintiff's ſuit, in order to 
ſave coſts of inquiry he ſometimes confeſſes the action with a ſtay of 
execution. This confeſſion or cognovit may be written on declaration, 
plea, or demurrer, or on ſeparate plain paper, and judgment is to be 
ſigned by entering an incipitur on a double 28. 6d. ſtamp-paper, and 
the coſts marked by maſter thereon, If cognovit ſhould be entered in 
ſo late a ſtage of the proceedings as after entries paid for, or iſſue-roll 
made up, no occaſion for new roll, or to pay again for entries; only pay 


6d. fer ſigning the final judgment thereon. Ir is uſual not to ſign judg- 


ment on copyovit until defendant has failed in his promiſe or under- 
tak ing. 7 | Ws. 


* 


* 


Oe Job oMRNT on WARRANT of ATTORNEY. 
Frequently it happens that a bond to the amount of the debt, and a 
warrant of attorney to enter up judgment thereon, are given either to 
prevent an action, as a ſecurity for plaintiff's demand; or, as is ſome- 
times the caſe, after the action brought, to prevent further expence, 
When you enter up judgment thereon, file common bail and warrant 
to defend according to 25 George III.; then ſign judgment on a 
double 28. 6d, ſtamp, | 5 0 e 
If warrant of attorney be a year and day old, judgment cannot be 
entered up without motion in term, which is a motion of courſe, or judge's 
order in wacatien, on affidavit that the debt, or part thereof, is due, 
that the warrant was duly executed, and defendant yet alive. A 
If warrant of attorney be above ten years old, motion muſt be made in 
ceurt. | | h | 7:3 | S704 „ 
Pradical Remarks.) In what caſes attorney mußt be preſent at the exe- 


cution of the warrant, Whether warrant ef attorney can be revohed,—O 


warrants of attorney given to and by @ feme ſole or feme covert. Of the 
force and effec of warrants of atterney.— In caſe of the death of the party 
who gave it, or to whom it is given, —Or of the death of one when given 
by two, O entering up judgment on warrants of attorney, —Of ſetting 
aſide warrants of attorney. „ bs 
lt may be obſerved, that the above judgments by default, by con- 
feſſion, and on warrant of attorney, are entered up by plaintiff againſt 
defendant z but there are alſo judgments which may be figned and entered 
up by defendant againſt plaintiff, in caſe of his negligence or default in 
not duly proſecuting his ſuit, Theſe are, Judgment of Non Pros, and 
as in caſe of a Nonſuit. Ws | 


Or JupcGMrENT of Non Pros, 
If plaintiff do not comply with the rules and orders of the court to 
be obſerved on his part, by declaring, replying, 1 or enter- 
ing the iſſue in due time, when ruled ſo to do, judgment of ac pros for 
ſuch his omiſſion may be ſigned, which is Anal. „ 
Get a roll; enter thereon warrant of attorney for defendant only; in- 
groſs non pros thereon; alſo ingroſs ſame on a double 25, 6d. ſtamp» 


. paper, 


— 


8 A N 4 IL. FT, 8 1 . 


paper, and carry it to clerk ef judgments in B. R. 
C. B. who will ſign ſame. Pay 3s. IE 
5 Gr t colts taxed, and ſue. out execution; or bring an aCtion for ſame, 
which. may be done though under 405, | 
Practical Remarks,| In what. caſes plaintiff liable to judgment on 
non pros, —IW bat dejendant ought ts do before figning ſame, —Of ſetting aſide 
fame fer irregularity, —Of plaintiff entering a nol. prof. as to one defendant, 


—prothonotary in 


where there are ſeveral (or in caſe of bankruptcy pleaded), and proceeding 


againſt the others. 


Or JupcwmeNnT, As IN Cast or a NoNnsviT. 


If after plaintiff has entered the iſſue he then neglects proceeding to 
trial, according to the practice of the court, defendant may move the 
court to enter up judgment againſt him, as in caſe of a nonſuit. 

But this motion cannot be made until plaintiff has entered the iſſue. 
Practical Remarks.) Of the old practice in ſuch caſe by trial by pro- 
viſe —Of the alteration therein by 14 Geo. II. c. 17. and of the origin of 

Judgment, as in caſe of a nonſuit.—Of the force and effet of ſuch a judg- 
ment, —When and how to be moved for. — ln what caſes granted, —Of al- 
lowing further time to plaintiff to try the cauſe, —Of the election of defend- 
ant either to meme for judgment, as in caſe of a nonſuit, or for c:ſts for 
plaintiff*s not proceeding to trial. Ss | | | 


SUCH BEING THE PROCESS IN THE PARTICULAR CASES 
ABOVE ALLUDED TO, NAMELY, WHERE THE POINT IN bis- 
PUTE IS OF A NATURE NOT TO BE TRIED BY A JURY, OR WHERE 
JUDGMENT IS OBTAINED BY THE DEFAULT OR LACHES OF 
EITHER PARTY, WE WILL NOW RETURN TO THE GENERAL 
PROCEEDINGS, AND CONSIDER THE STEPS TO BE TAKEN IN 
ALL CASES AFTER THE RULE FOR JUDGMENT, AND BEFORE 


FINAL JUDGMENT SIGNED, AND ALSO THE MANNER OF SIGN 


ING FINAL JUDGMENT, AND SUING OUT EXECUTION, 


85 | New TRIALS. 

If any defect of juſtice happen at the trial by ſurpriſe, inadvertence, 
or miſconduct, or the verdict be againſt evidence, or the judge himſelf 
has miſdirected the jury, the party may apply to the court for a new trial 
the granting of which is purely in the diſcretion of the judges, 


When and how to be moved for. 


Muſt be moved for within the four days, incluſive, allowed for that pur- 
J 8 | | 
So for ſetting aſide inquiſition on writ of inquiry, ante p. 38. 
Draw up rule, and ſerve it; ſpeak Draw up rule, and ſerve copy; 
to clerk of the judge who tried the ſhew original at ſame time. Apes 
cauſe. e 0 


cauſe, if a judge of the ſame court, to the clerk of judge who tried 
to bring his book to Weſtminſter: cauſe for his report, who will, if 
if a judge of another court, for judge of the ſame court, report it, 
Judge's report, who will deliver it when motion comes on for. argue 
to the puiſne judge of the court ment; if of another court, he will 
where cauſe was tried. Notice of ſend it to the puiſne judge of that 
motion ought to be given to the court. 
Other paity, . 8 Give notice to the other party 
of ſuch motion. | | 


Practical Remarks, ] New trial, zvhat —Difference between new 
trial. and a wenire facias de news, Origin of new trials. — 7 he neceſſity 
theresf for the ſake of juſtice —How and at what time to be moved for.— 
In what caſes granted Ihe power of granting. new trials. —Diſcretionary 
in the court, —How to proceed if new trial granted. Of cofts in cafes of 


new trials, 


Or ARRESTING JUDGMENT. 1 
Although the iſſue of fact between the parties may have been repu- 
larly decided, yet if it appeat upon the face of the record, that the com- 
plaint was either not ationable in itſelf, or not made with ſufficient pre- 
ciſion and certainty, the party may move the court to arreft the judg- 


Ment thereon, 


I hen to move in Arreſt of Judgment. 


Muſt move in arreſt of judgment before the expiration of the four 
day rule, for ſigning final judgment in C. B.; but in B. R. any time 
before judgment entered up. „ „„ 
May move in arreſt of judgment after failing on motion for new 
. 5 | : 5 


Hop to move in Arrefi of Judgment. 

Speak to aſſociate to have the niſi prius record in court the day you 
move; pay 68. 8d.; give brief to counſel or ſerjeant (fee one guinea) 
to move that entry of final judgment be ſtayed until court Hall etherqwiſe 
order z draw up rule accordingly z pay 58.3 ſerve copy thereof on 
plaintiff*s attorney; in order to get rid of which rule, plaintiff muſt 
give notice that he means 7o mode court to diſcharge ſame, ſerve notice on 
defendant's attorney, and make affidavit of ſervice, 'The matter then 
comes on for argument. If judgment arreſted, draw up rule, and ſerve 
copy on plaintift*s attorney, If not arreſted, plaintiff's attorney draws 
up rule, and taxes coſts, &c, as uſual. 55 

Practical Remarks.| Of the time and manner of moving in arreſt of 
_ Judgment, —Of the general principles or ground of moving in arreſt of judg- 
ment,—[n awhat caſes judgment will be arreſted, and herein of the omiſſions. 
end defects cured by verdid, | 


Or 


| Or S16nincG Final Jo bout. 
If defendant ſuffer the rule for judgment to expire without either 


4 V4 LISIS. 


moving for a new trial in caſe of a verdict, or to ſet afide jnquiſition in 


caſe of judgment by default, and alſo without moving in arreſt of judg- 


ment, | 

A. K. 

Get the paſtea, or inquiſition 
ſtamped with a double 28. 6d. 
ſtamp, and deliberatur afterwards 


„ 


Stamp peſtea or inquifition with 


a double 28. 6d. ſtamp ; apply to 
prothonotary to tax your coſts; de- 


marked on poſtea by clerk of com- 
mon hails, Pay 6d.; take it to 
the maſter, who will tax the in- 
creaſed colts, and ſign final judg- 
ment. Then ſue out execution. 


liver record, and poſtea or inquiſi- 
tion to the clerk of judgments, who 
continues ſame on the roll, and 


execution. 


Or Tae Ex ECU TION. 
Final judgment being obtained, nothing remains but the execution 


of that Judgment, In all perſonal actions, this is done by compelling 
the adverſe party to ſatisfy the debt or damages, with the coſts of ſuit 


recovered or aſſeſſed againſt him; which is effected either by a capias 


ad ſatisfaciendum to take his body, or a fieri facias to levy his goods; or 


by proceeding againſt his goods, and half of his landed property, by an 
— | DE oi 


= 


How to ſue out ſame. 


A ca. ſa. f. fa. or elegit, muſt be written on a 28. 6d, ſtamp parch+ 


ment; get blank of ſtattoner, | 
EF: . | 
Ca. ſa. and fi, fa. not to be To be ſigned and fealed by pro- 
ſigned, only ſealed, for which pay thonotaryz pay 4d. 3 ſealing 7d. 

7d. Elegit to be ſigned by ſigner If a zeflar, ſigning 8d.; ſealing 18. 
of writs; pay 18. 8d. ; ſealing 7d. 2d. 8 88 

Execution muſt be taken out in a year and day from judgment, or 

party muſt revive judgment by ſci, fa. I, 

Practical Remarhs.| Of the nature of execution, — f the operation 
and effet of each of the judicial writs above mentioned, vis. ca. ſa. ff. fa. 
and elegit, Of the election of the party of either remedy.,—Fow far he is 
cancluded thereby, and of his further ſatisfatiom in caſe the firſt writ hath 
not been effedtual, l hen execution may be ſued out, and by and again? 


evhom.——To what period it ſhall have relation. —Of precedency in executians, 


When the execution muſt be joint, and qwhere ſeveral, —Where execution 
may go. Of the officer who is to execute the writ, —Hew to compel him 
thereto, —Of his power therein, Of the fheriff*s fees on execution, —Of 
the offence in hindering execution, —QOf ſuperſeding execution. Of qutlawry 
upon execution, —Of the lien for rent on goods charged in executicn,—Of the 
party's remedy in caſe of an irregular execution, and of ſetting afide the 
fame. 5 


6 


Or 


awards Judgment, Then ſue out 


_- 
1 


8 


1 


£34 


1 


Thoſe defendants who have been ſerved or arteſted until he has outlawed 


77 43 


Or ENTERING SATISFACTION ON THE Rol. U. 
When a judgment is ſatisfied, an entry thereof ſhould be made upon 
the roll, in order that it may appear ſo ſatisfied on record. 
"8. Mt LESS. ne : 
Get a warrant or authority from If ſatisfaction acknowledged in 
the party ſatisfied, directed to ſome wacation, get warrant or authority 


attorney of the court, to enter up as in B. K.; then apply to clerk 


ſatisfaction on the roll; make entry of judgments, who will prepare a 
out on ſlip of paper, or parchment; fat, and attend with the attorney 
carry it to clerk of judgments, who before a judge of the court, and 
will enter ſame, and deliver it over get it ſigned, Clerk of Judgments 
to clerk of treaſury, Pay in term will then enter ſame At ot of the 
38. in vacation ſomething more. judgment, for which he will take” 
| | 11, 78 Sd. wl ich includes all he 
fees. if judgment is above ten 
years ſtanding, pay 58. more as an 

extra fee to clerk of treaſury, 

But if acknowledged in term, 
apply to clerk of treaſury, who will 
carry roll into court, and ſecondary 
will enter ſatis faction thereon, Pay 
iS. per cent. for poor's box, 28, 
to prothonotary, 18, to ſecondary. 


At common law, if either of the parties died at any ſtage of the ſuit 
before final judgment figned, though ater werdid ar interlocutory judgment, 
the ſuit abated. But now, by flat. 17 Car. II. c. 8. and 8 89 W. III. 
c. 11. 1% is otheraviſe,—ln all caſes, however, of the death of the par ty either 
before final judgment, or after, if it happen before execution (provided the 
ſuit ſurvive), judgment muſ} be revived by ſcare facias before execution can 


be jued out, —See poſt, tit. Scire Facias. 


Or PkocttpinGs in B. R. xy OrtG1NAa:.. 


The uſual mode of proceeding in B. R. being by Bill, the proceſs 
dy bill only, in order to avoid interruption, hath been hitherto chiefly 
conſidered : but fince in particular cates it may be expedient, and ſome- 
times it is even zeceſſary, to ſue by original, this Analyſis would be im- 
perfect without a brief explanation of ſuch proceedings, | 

lt is expedient to proceed by original when plaintiff expects de 
fendant to be litigious, and to delay execution by writs of error; becauſe, 
when proceedings in B. R. are by original, the writ of error muſt, in 


the firſt inſtance, be made returnable in the Houſe of Lords; whereas 


upon proceſs by bill, error firſt lies to the Exchequer Chamber, and after 


wards to the Houſe of Lords. 

It is neceſſary to proceed by original when there are two or more de- 
fendants, and any of them cannot be found, fo as to be arreſted or 
ſerved with proceſs; becauſe in ſuch cate plaintiff cannot declare againſt 


the 
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the others; and ptoceſs of out/awwry lies onty upon proceedings by 
original, | 
In what Actions ſuch Proceedings may be had. 


It was formerly doubted whether proceedings by original in B. R. could 
be had in debt or covenant e but I conceive that, at this day, no ſuch 


doubt can be entertained, and that all perſonal actions, founded on contract, 
may be ſued in N. R. either by bill or original. | 


The reaſon of the former mode being adopted; is, becauſe a fine, 


 proportionable to the amount of the debt, or the money ſued for on the 
; covenant, mult be paid to the king on proceſs by original, | 


We OF the Fine on the Original. 


O pon ſuing out original writs, a fine is paid to the curſitor, propor- 
tionable to the debt or damages mentioned in the precipe ; the damages 


therefore ſhould be laid at as moderate a ſum as can be done with 


ſafety and propriety, If the debt or damages be under 4ol. nothing is 


1 


14 
6 
10 
1 
16 
© 
8 
10 


From 40 pounds to 100 marks (i. e. 66l. 138.), 
From 100 marks to 100 pounds, 9 8 
From 100 pounds to 200 marks, 

From 1 331. 6s. 8d. to 1661. 138. 4d. 
From 1661. 1 38. 4d. to 200l. 

And for every 100 marks more, 
And for every 100 pounds more, 


e 0 — oOo 
© OO O O © 


Of the Amount of the Debt or Demand to authoriſe ſuch 


Proceedings. 


By ſtat, 5 Geo, II. c. 27. in order to enable the party to proceed by 
7 original in B. R. the debt muſt amount to 10ʃ. | iq 15 


; 


How to proceed. 


Make out precipe on unſtampt paper, which, if it be an action on the 
caſe, muſt recite the whole cauſe of action particularly: carry it to fila- 


zer (Mr. Adams), who will make out the ciginal and the capzas, For 


ſake of expedition, you may firſt prepare capias yourſelf: reciting the 


| Whole cauſe of action therein, as in precipe : pay filazer for firſt count 


in precipe 28. 6d, and 18. for every other: the ſame for the counts in 
capias z making in all 5s. for firſt count in capias, and 18. for every other, 
Pay alſo 4d. for filing original writ : get capias ſealed z pay 7d. Afﬀidavit 
of debt to be firſt made, as in other caſes. 

If you mean to arreſt defendant thereon, carry capias to proper 


ſheriff's office for warrant, Pay 28. 4d. | 


If defendant is only to be ſerved therewith, ſubſcribe the comme!: 
notice for appearance; taking cate, inſtead of the words © at e- 


minſter,” to lay, © whereſtever we /hail then be in England,” 


N. B. 


bl 


8 
JN 


» 
ASE 


* 


N. B. This muſt be obſerved in all the other writs uſed in the courſe. 


of the proceedings; as writ of inquiry or venire, diſttingas, &c. which 


* 


's 


muſt all be made returnable on a general return day, whereſoever, Sc. 
Ik not taken on capias, an alias and pluries may be ſued out. If not 
to be found in the county where capias iſſued, ſue out a teſtatum capias 3 


or it may be ſued out in the firſt inſtance, 


Of the Teſte and Return of the MWrits. 


All writs on proceedings by original muſt be returnable on a generak 
return day. Teſte of original ſhould be after cauſe of action, and 15 
days before teſte of capias, Teſte of alias is the quarto die poſt of the 
return of the capias : teſte of pluries, the quarto die poſt of return of 


alias, and ſo on. There ſhould always be 15 days between the teſte and 


return of each writ, 


Of Bail and Appearance, 


| Special bail muſt be put in in the county where writ iſſued, in the 


Tame manner as in C. B. ante p. 11.3 but within the ſame time as in B. R. 


ante p. 11. 5 5 
Common appearance is effected in the ſame way'as in C. B. ante p. , 
to be entered with Mr. Adams the filazer. N „„ 


Of the other Proceedings. 


All the other proceedings are nearly, if not preciſely, the ſame as in 
common caſes, by 51¼̃ ; except that in making up the iſſue, or entering 
an incipitur on the roll, in caſe of judgment by default, no memorandum 


* 


13 inſerted, 


Of GI. 


By rule of court 23 Geo, III. unleſs defendant recovers above gol. 
plaintiff ſhall be allowed no more colts than if he had proceeded by bill, 
except in ſuch actions in which he could not proceed by bill, or in which 
any defendant ſhall be actually outlawed, | TE 


Practical Remarks. Of the ces is which the court of King's bench 


== frft obtained cognizance of actions by original, —IWhat actions may be ſued 


there by eriginal, —Of the teſie aud return of original writs, and the reaſons | 
of the diferent wvariations.in the Proceedings by original and bill. 


END OF PART I. 
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PART II. 


PROCEEDINGS 
BY AN D AGAINST 


PARTICULAR P ERS ONS... 


1. By and ry Peers and 6, 80 and againſt Infants: 


Members of Parliament. 7. By and againſt Fuſtices, 


2. By and againſt Attornies. Exciſe Officers, and others. 


3. By and againſt other 8. By and againſt Corparas 
Officers of the Courts tions. 


4. Againſt Priſoners, 9. Againſt Hendvedlri, | 


5. Againſt Bail. 10. By Faupers. 


1. Or PROCEEDINGS AGAINST PRRRS AND Menens 


or PARLI AMENT, 
They may be ſued by 811] or eriginal. 


1. By Bill. 
' Engrofs bill on treble 14, ſtamp parchment, file it with clerk of 


declarations in B. R.; prothonotary in C. B. Sue out writ of ſums 


mons, to be ingroſſed on 28. 6d. ſtamp parchment, ſigned by figner of 
writs in B. K. pay 18. "I by 3 in C. B. Wale ho 1 
| 2 


3 * we. 
jb. 4 * „ 
4 4 


4 83 I 
* 
© RI. 4. 
4 "00 


1 


notice, as in other caſes. If baglab/e, inſert the cauſe of action in writ; 
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it to ſheriff, and get his ſummons for the officer to ſerve ; pay ſheriff 
28. 4d. ; officer for ſerving ſummons 5s. ; 


I no Appearance. 


If defendant do not appear within four days after return of writ, ſue 
out diſtringas, to be ingroſſed on 28. 6d. ſtamp. parchment, ſigned by 
ſigner of writs in B. R. and filazer in C. B.; pay 1s. 8d; ſeal- 
ing 7d. z get warrant thereon, pay 28. 4d.; give ſame to officer to levy, 


Pay him 10s, If no appearance on return of diſtringas, get it returned 


rom ſheriff, and ſue out an alias; move to increaſe the iſſues, then ifſue 
a pluries diſtringas, and move again to increaſe the iſſues, ſo on until 
enough is levied to cover your demand; after which; move the court on 


the ſtat, of to G. III. c. 50. for the application of the iſſues to the diſ- 
charge of your debt and coſts. 


If Defendant appear, 
Which is effected by filing common bail, or entering appearance, as 


in unbailable actions, deliver declaration (which in ſome reſpects differs 


from common declarations), and proceed as in other caſes. 


2. By Original, 


Draw a præcipe for the curſitor of the county, who thereupon makes 


out the original; get it ſealed, and carry it to the proper ſheriff, from 


whom get a ſummons for the officer to ſerve on defendant, who will 


ſerve it accordingly, If 0 appearance within four days after return 
thereof (for there are no eſſeins now allowed in perſonal actions), ſue 


out * as, and proceed by alias and pluries, &c. as in caſe of ſuing 
by bill. If defendant appear, declare againſt him (declaration differing 
ſomewhat in form from common declarations), and proceed to judgment 
and execution in the uſual way, But obſerve, the perſons either of peers 


or members of parliament cannot be taken in execution, 


Memorandums of warrants to proſecute and defend, are neceſſary on 5 
part of plaintiff and defendant, . | 
Practical Remarks.) Of the nature and extent of the privilege of peers 


and members, —Of the different modes of proceeding againſt them. —Of the 
declaration, and wherein it differs from common caſes —Of the ſummens 
and oy e | 
intent, and conſtruction of the flat. 10 G. III. c. 50. Of the execution in caſs 
e judgment againſt peers or members of parliament. | 


f the application of the iſſues, and herein of the origin, 


4 


2. Or PROCEEDINGS BY AND AGAINST ATTORNIES. 


Se By an Attorney. 15 
Attorney may ſue by attachment of privilege. 


7 * 
* 


Make out writ on 28. 6d, ſtamp, if nt bailable, and an Engliſh 
but it ſeems there is no-necefity for an ac etiam by ſtat. 13 Car, II.; in! 
dorſe the ſum ſworn to thereon, make out præcipe for the office, 


Fg 


7d, 


If bailable, get watrant thereon, 


De fendant's appearance, or putti 


uſual way. 


. T i 


C. B, 


. 4 BUR e Of . | | 5 N : 
Get writ ſigned by ſigner of Get writ marked by clerk of 
writs, who does it gratis; ſealing © warrants, and then ſigned by pro- 
1 OO © = © thonotary, they do it gratis; ſeal- 


ing 1d. 


ng in ſpecial bail, is effected in the 


Of the Declaration. 
Ingroſs it on treble 1d. ſtamp paper; the form of the beginnin 
thereof is ſomewhat different from other declarations. It ſhould be de- 


| livered four days excluſive before the end of the term, to intitle plain- 
tiff to a plea of that term. Rule to plead muſt be given, and demand 


of plea made. 


If declaration be not delivered before eſſoin - day of the next term, de- 
fendant will be intitled to an imparlance. | 


* 


In all other matters proceedings are the ſame 4s in common caſes, 


| | | 2. Againſl an Attorney. 
Attorney muſt not he ſeryed with proceſs, or atreſted, as in other 
daſes, From the latter he is protected as an officer of the court; and 
the former is rendered needleſs, from the ſuppoſition that he is always 


Preſent in court, 


2 


Plaintiff muſt proceed by filing a 31 againſt him, in which is ſet forth 


the cauſe of action, the ſame as in declaration. 


B. R. Eg 
Having prepared the bill, in- 
groſs it on treble 1d. ſtamp parch- 
ment; file it with clerk of declara- 
tions in K. B. office, deliver a 
copy thereof on treble 1d. ſtamp 
paper to ſerve for declaration, with 
notice to plead thereon, as in other 
caſes, Give rule to plead, and de- 

mand plea as in common actions. 


32 


; 0 

„ » & 

7 
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Having prepared bill, ingroſs it 
on treble 1d. ſtamp parchment; 
carry it to Weſtminſter, give it to 
one of the criers, who will call de- 
fendant, pay 18.3 he will get it 
ſigned by prothonotary, who will 
mark it as entered; pay for entry 


Sd. per ſheet, or 28. a count, 


Defendant ſhould be called three 
times; after which annex treble 6d. 
bail-piece thereto, and give a rule 


on the bill with ſecondary for de- 


fendant to appear, pay 4d.; file 
bill with prothonotaries, pay 4d. z 


then give notice in writing of the 


ſame being filed to defendant, and 


that unleis he appears thereto in 
the time mentioned therein, he will 
be fore judged. Time for appearance 


four or eight days, as in other 


caſes. 


Bill 
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4A Lr ois. 


Bill muſt be filed ſame time as declaration delivered or filed in other 
caſes, or defendant intitled to an imparlance. | 
Bill may be filed in B. R. in vacation, to plead within the firſt four 
days of next term, But ©. in C. B. as defendant cannot be called in 


court, 


Of Difendant' Appearance. wars. 


B. R. 
If defendant appears and pleads, 


you make up iſſue with memoran- 


dum, and proceed as in common 
caſes. | 


CH. . 

If defendant appear by entering 
appearance with prothonotary, de- 
liver a declaration ingroſſed on 
_ treble 1d. ſtamp paper to him or 
his agent, prefix memorandum of 
the term when bill was filed; 


charge for ſame, and proceed. And 


in caſe defendant | does not plead 


thereto, ſign judgment as in com- 


mon actions. 


Of Defendent s not appearing thereto. 


B. R. 
If defendant do not appear and 


plead according to notice, rule to 


plead having been given, and de- 
mand of plea duly made, ſign 


judgment by default, and proceed 


as in other caſes. 


In this court te the reme- 


dy againſt attorneys is much more 


eaſy and expeditious than by fore 


Judger as in C. B. 


2 
Of the Forejudger. 
If defendant do not appear ac- 
cording to notice, be muſt be fore- 
judged, i. e. ſtruck off the roll; to 
effect which, enter bill and fore- 
judger on the roll, beginning with 
memorandum, as in ſuits by bill in 
K. B. and then add, Vhere- 
upon the ſaid A. B. bring felemu= 
ly called, came not, therefore be 
fands forej udged from exercifing bis 


_ office of r of this court Jo bis 
contumacy, Sc.“ 


This roll is got at prothonotary's; 
having made entry thereon, take 
fame to prothonotary's, who will 


ſign the forejudger, pay 28. z then 


carry it to clerk of warrants, who 
will ſtrike defendant off the roll, 
pay 18. 4d.; docquet roll with 
prothonotary, after which begin de 
noh, and proceed againſt defendant | 
as a common perſon. 


e THE Werr OP PRIVILEGE. 


Where an attorney is arreſted on proceſs out of a ſuperior court, if it 
be the fame to which he belongs, he may be diſcharged or motion; but 
if not the ſame, he muſt plead bis privilege (i, e. he muſt ſue out his 


writ, 


re. 49 


writ, and produce it with his plea) fab. pede ſigilli. If the arreſt were 
on proceſs out of an inferior court, his writ ought to be allowed in- 
auler. XK 1 | 0 | 
£ In the latter caſe, the writ being taken out, it ſhould be carried to the 
inferior court, and the judge will allow it, and order detendant to be 
diſcharged by /uperſedeas out of cuſtody, | 1 


How to ſue Writ out. 


Ingroſs writ on 2s. 6d. ſtamp; get a certificate from maſter's clerk 
in B. R. or clerk of warrants in C. B. that defendant is an attorney 
of the court; which certificate is an authority for ſigner of writs in 
B. R. or prothonotary in C. B. to ſign ſame; pay nothing for ſigning 
i a e Fen: 10 

Practical Remarks,) Of the nature and extent of the privilege of 
altornies, either as plaintiffs or defendants, and herein of the capacity in 
which they ſne or are ſued Hau when they are actually in cuſtody as 
priſoners.— I ben ſued in inferior courts, In what caſes privilege is de 
frayed, Of waving their privilege, —Of the nature and effect of the fore 
| fudger in C. B. and of being reſlored after forejudger, —[n what manner 
to proceed if arreſted contrary to privilege —[n what caſes they may procure 
their diſcharge by motion, or muſt plead their privilege, and how to plead the 


fame, 
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3. Or PROCEEDINGS BY AND AGAINST OTHER OFFICERS 
| 0 THERE COURTS; 


In B. K. not only the attornies, but all other officers of the court, 
have an equal privilege of ſuing by attachment, and being ſued by Gill; 

they muſt alſo be ſued in their own court. et 3 
But in C. B. the officers, it ſeems, have not the privilege of being 
ſued by bill, but only that of being ſued in their own ct by original 
Wit. | | | | | 
So judges have the privilege of being ſued in their own court, 
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4. Or PROcCEEDIN G ACAIN ST PRISONERS. 

The utmoſt degree of caution and circumſpection ſhould be obſerved in 

proceeding againſt priſoners, left by any omiſſion or ,neglect on part of 
plaintiff, they obtain their diſcharge, 128 | 


Of the Declaration. 


The mode of declaring againft priſoners depends upon the following 
circumſtances : „„ 5 | 

J, lu wheſe cuſtody defendant is; whether in the cuſtody of the fherif, 
or of the marſhal or Warden. ; : | | 

2dly, At whoſe ſuit defendant is in cuſtody ; whether at the ſuit of plainti 7 
biinſel}, or under a prior cammitment at the ſuit of another person. 


14 


80 
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Of declaring againſt Defendant in Cuſtody of th 
e AT TRE eier ON nenn, 


e Sheriff 


When defendant cannot find bail upon being arreſted at plaintiff's 
ſuit, he muſt go to the county gaol; and if he be not removed by hab. 
corpus into the priſon of the court (i. e. Marſhalſea or Fleet), plaintiff may 
declare againſt him in the cuſtody of the ſheriff, _ . 


How to declare. 


B. R 


If ſuit be by Gill, file 1 of 


declaration, ingroſſed on treble 1d, 


ſtamp parchment, with clerk of de- 


elarations; make three other copies 
thereof on treble 1d. ſtamp paper, 
deliver one to gaoler or turnkey, or 
to the priſoner himſelf; annex an- 
other copy to an affidavit of ſuch 
delivery or ſervice, which muſt be 


made and {worn before a judge in 
town, or commiſſioner in country; 


and annex the ird copy of decla- 
ration to an office-copy of ſuch 
affidavitz carry them to clerk of 
rules, who will keep tlie original 
\ affidavit and declaration thereto 
- annexed to 
your office-copy of aihdavit, and 


mark thereon the day of filing af- 


fidavit, and alſo the rule to eppear 
and plead, 5 Eos 
N. B. In this court, where the 


proceſs is by bi, declaration muſt 
ſtate in whoſe cuſtody defendant is; 


and alſo, that he is ſo in cuſtody at 


the ſuit of plaintiff. 5 


le, and will examine 


Make only ib copies of decla- 
ration on treble id. ſtamp paper ; 
take them to prothonotary to get 


them entered, pay for entries 


thereof; deliver one to turnkey or 
priſoner, and annex the cer to an 


affidavit of ſuch delivery (which 


muſt be made and ſworn as in 


B. R.), to be filed at prothonotary's 


office. | 5 | 
Give rule to plead with fecon- 
dary, as in common Caſes, | 


Of declaring againſ® Defendant in Cuſtody of Sheriff 
UNDER A PRIOR COMMITMENT. s 


Where defendant is already in cuſtody of any ſheriff at the ſuit of 
another perſon, plaintiff may either remove him by hab. corpus into the 


priſon of the court (vide poſt. tit. hab. corpus), 
with the action in the cuſtody of the ſheriff, 


How to charge Defendant (already 


or he may charge him 


1 Cuſlody of the Sheriff) with 108 


Action. 


If your action be not bailable, ſerve defendant with copy of proceſs ; 
and if he do not appear thereto accordingly, file common bail, or 


enter 


r 


enter an appearance for him according to fat. and proceed i in the uſual 


way. 


But if vour! aki he bailable, make] pelfiduvic # cue 6f deltec and 
ſue out writ as in other caſes, which muſt be left at ſheriff's office, for 


ſheriff to charge 


ante P- 25 


07 declarin 1 jp > in  Cuftody. of the auen 4 
K 5 "5.x AT THE SUIT. OF PLAINTIFF. ; 


1 defendant bs: in K. B. pen 
in cuſtody of marſhal, file bill 


8 a before on tiebie 1d. ſtamp 
parchment with clerk of declara- 
tions; make only one copy there- 
of, which deliver to turnkey, or to 
priſoner. No affidavit of ſuch de- 


ſuch defendant in cuſtody therewith; pay 28. 
Then file your bill, deliver declaration, and make copies thereof, as 


4d: 


. 
If defendant be in the Fleet, 


make e copies of declaration on 
treble 1d. ſtamp Paper; carry them 
to prothonotary's, who will mark 


and enter them; then deliver one 


to turnkey, or priſoner, and annex 


the other to affidavit of ſuch de- 


5 


livery or ſervice need be made, but livery, and file 1 It with ſecondary, | 
give @ rule te plead, Kc. as in rer \ 
actions. . | 


of declaring a e in Cala if the Al- or 
Jarden UNDER A PRIOR COMMITMENT». + 


| 11 defendant be in cuſtody of marſhal or warden at the ſuit of another T6 
_ perſon, he muſt be charged in cuſtody with the freſh action at ſuit of 


plaintiff, according as it be bailable or not, as ante, p. 50. 
ceed with eee in manner laſt above mentioned, 


of 785 TIME to Declare. 


In all the above caſes, plaintiff muſt declare before the end of tbe next 


term after the return of the proceſs by virtue whereef ſuch pr our WAas takeny 
detained, or charged i zn Ct eflody, 


In 0 of a commitment or 3 to ts martha or ard in diſ- 


Then pro- 


charge of bail after return of proceſs, and Before declaration, plaintiff 


muſt declare before the end of the term next after the making of ſuch 
commitment of ſurrender, and due notice of ſuch ſurrender given, 

And if aſter the arreſt of defendant, he be removed by 55. corpus fo 
K. B. priſon or Fleet, time for plaintiff's declaring is to be computed 
org the fit arreſting or detention of defendant by virtue of the pro- 
ceſs. 

So if defendant be abs on an eſcape warrant, plaintiff muſt declare 
| before the end of the ſecond term after ſuch takin g. 

But no declaration can be delivered until after the return af the pro- 
cels. 


M. . Plaintiff cannot have rule for time to declare aga) inſt priſoners, 
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* 1 ANALYSIS. 


2 quiſite, i it mould be made and filed with the proper officer (clerh- of rules 
in B. R. or prothonotary in C. B.) before the firſt day of : the next term 


after the delivery of ſuch declaration. Nor can 1 75 _ to e be 8 
til ſuch affidavit filed. 45 i 


ME. is 5 W. & M. which ſtates : 4 3 That on all. proceſs returnable 
tion is made of the return of the proceſs), if declaration be delivered 


fendant muſt appear within ten days after Eaſter or Michaelmas term; or 
rule having been given, plaintiff. may ſign judgment, But having ſo 


day of the next term). 


| believe, by no means ſtrictly adhered to. Ner is that diſtinfion preſerved 


Priſoners in general enter no appearance, but plead in perſon. The clerk of 
The rules, however, in B. R. or ſecondary in C. B. always makes out the 
proper rule for the time wherein priſoner ts ts Heul, which is therefore a ſure 
” aud 4 aſe __ to the aue, 


| wherein declaration delivered being reckoned one. 


Of the Afidavit of Delivery. or Service of Declaration, 


Whenever an affidavit of the delivery or ſervice of declaration is re- 


1 


O the Time For Priſoner to plead to Declaration 
The only rule of court in B. R. and C. B. ref] ecting this point of 


the firſt day of Eaſter or Michaelmas in B. R. (for in C. B. no men- 


before men/2m paſchg, ot craſtinum animerum, and affidavit duly filed, de- 


appeared, he may then imparle to the next term (unleſs the action were in 
London or Mid leſex, and defendant in priſen within forty. miles of London 
or Weſtminſter, in which caſe he ſhould plead two days ore the ARR 


§ 4. If declaration be delivered after the above time in Eaſter: er Mi- 
chaelmas, or in any time in Hilary or Trinity Term, defendant muſt then 
appear two days before the eloin-day' of the next em, after which he may 
e to the ſaid next term. | 

$5. If writ be returnable one term, and declam kids eltecred before 
| er of next, plaintiff i in ſuch next term oy give rule to * and plead; 
and if no plea; ſign judgment. 

=> The above rule, which ſeems not a little difficult ta be under flood, is, 1 


3&5 


between the time for the appearance of defendants, and. of their pleading. 


Of proceeding 10 Trial and as, 


Tſe is to be made up as in common caſes, If priſoner has pleaded in 
perſon, deliver it to himſelf or turnkey. 
But plaintiff muſt proceed to trial or judgment within three terms after. 
declaration delivered (if he can by the courſe of practice); the term 


So demurrer ſhould be argued within the three terms, 

In caſe of a ſurrender in diſcharge of bail after ed, ehen withia 

three terms after ſuch /: render ; the term wherein ſuch ſurrender Was 
made being one. 


Of praceeding to Feats” 


When trial has been had, or final judgment obtained, plaintiff muſt 


Charge priloner i in execution within two terms afterwards z the term n 
2 | whie 


1 
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"which fo AB wad had or judgment obtained being reckoned one (pro- 


vided no writ of error or injunction, otherwiſe within two terms after ſuch 
obſtacle be removed). | ; 


If ſurrender be made after trial had, or final judgment obtained, then 


priſoner muſt be charged in execution within two terms after ſucb ſur- 


render; the term in which ſuch ſurrender was made being one (provided 


no writ of error or injunction, as before). 


Ik trial be had, or ſurrender after trial be made in dacation, 
Plaintiff has two terms after ſuch vacation wherein to charge defendant in 


execution, 5 | | 
How to charge Priſoner in Execution. 

ft, If in Cuſtody of Sheriff. 

Sue out a ca. ſa. as in other caſes, and get warrant thereon, which 


lodge with the gaoler in whoſe cuſtody defendant is, 


| TY) If in cuſtody of Marſhal or Warden. | 


| Get rule of clerk of rules for Make out hab. cor. ad fatisfac. on 


g 


| marſhal to acknowledge defendant a 58. ſtamp get it ſigned by pro- 


to be in his cuſtody, pay 5s. 6d.; thonotary, pay 18. 4d. ſealing 75d. z 
ſerve ſame on marſhal, who will procure judge's fiat thereon (45.) ; 
make out ſuch acknowledgment, take jt to clerk of papers at the 
pay him 10s, 6d.; apply to clerk Fleet four days before return there- 
of treaſury for him to enter up final of, pay 9s. 2d.; apply to clerk of 
Judgment on the roll, pay 28.; treaſury to enter final judgment on 
make out committitur on flip of roll, pay 25.3 pay officer for bring- 
parchment unſtampt, and file it with ing up defendant 108. 6d.; crier 
marſhal, pay 2s. ; and enter com- 1s.z ſecondary 10s, ö 
mitment in marſhal's book at clerk _ | 

of judgments, pay 6d, Defendant 


then ſtands charged in execution, 


Of Superſedeas, _ 
Tf plaintiff do not declare, and file affidavit of fervice of declaration» 
and proceed to trial, judgment, and execution, in manner and within the 


times limited by the rules of court, as above reſpeQively mentioned, de- 


fendant may obtain his diſcharge by ſaperſedeas. 
How to obtain Superſedeas, 
1. For 77 ant of | Declaration. ? 


If Defendant in Cuſtedy of Sheriff. 


Po ts on ” 
„Set certificate from clerk of 
declarations, that no bill is filed 
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Get certificate from prothonos 
tary*s office, that no declaration KR 
- againſt defendant; alſo certificate filed againſt defendant ; alſo certi- 
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from gaoler of the cauſes he is 


gaoler's - ſigning ſame; take ont 
Judge's ſummons to ſhew cauſe 
hy writ of ſuperſedeas ſhould not 
iſſue for + defendant's diſcharge 


ſerve fame on plain tiff 8 attorney „ 


one ſummons only is neceſſary; if 
he neglect attending, make affida- 


vit of ſuch ſervice and attendance 


on your part, and judge will make 
an order for ſaperſedeas on de- 


fendant's filing common bail; take 


ſuperſedeas to ſheriff, who will diſ- 
charge priſoner. 
about 88. 9d. 


tf Defendant in Cuſtody of Mar/hal or Warden. 


e 1 
If in cuſtody of marſbal, get cer- 
tificate of clerk of declarations 
and of clerk of papers in K. B. 
priſon, to the ſame purport as be- 
fore; take out ſummons, and judge 
will order common bail to be filed; 
and upon certificate thereof from 
clerk of common bails, marſhal will 
diſcharge defendant wwithont any 
Juperſedeas, . 


F : 


«out ſummons to ſhew, cauſe Why 


for want of declaration; ſerve ſame 


Whole expence 


then proceed by ſummons as be- 
fore to obtain ſuperſedeas, which is 
always neceſſary in this court for 


TPO NY 


ficate ſrom gaoler of the cauſes 
priſoner ſtands charged with; take 


defendant ſhould not be diſcharged 


on plaintiff's attorney; three ſum- 
monſes are neceſſary. If no attend- 
ance on either, make affidavit of fer- 
vices and of your own attendance. 

Get judge's fat, carry it to fila- 
zer's, who ſigned original writ, 
to be filed. Take ſuperſedeas, 
prepared and engtoſſed, with you, 
and filazer will ſign ſame; but you 
muſt firſt enter appearance with him, 
as in a common caſe. | 


Hz C. B. 

If in cuſtody of warden, apply 
to clerk of papers in Fleet for the 
cauſes defendant is charged with; 


defendant's diſcharge. 


wo 


4 5̃. Or PROCEEDING AGAINST Bail, 


2. For Want of proceeding to Trial, Judgment, or Execution. | 
The manner of procuring defendant's diſcharge for want of plaintiff's 
proceeding to trial, &c, is very nearly fimilar to the mode above men- 
tioned, according as priſoner may be in cuſtody of /eriff, or of mar/ha; 
er warden, only the ſummons muſt be drawn agreeable to the fad; and 
bree ſummonſes, in caſe of non-attendance, will be always neceſſary. 
An, in C. B. ſuperſedeas muſt be ſigned by prothonotary inſtead of 
Hlazer, - FCC | | 
- UF Having endeavoured to render the mode of proceeding againſt priſoners 
Clear and intelligible, by dividing the ſubje& into the above ſeveral heads, 
let it ſuffice to obſerve, that the Practical Remarks in further illuſtration 
thereof, /hould be arranged under the reſpectiwe titles to which they may more 
immediately relate. 8 W . 


After judgment againſt defendant, if he do not ſatisfy the debt and 
coſts, or render himſelf a priſoner, plaintiff may proceed againſt the bail 
upon their recogr:izance, and this either by a&ion of debt upon the recegni- 
ei Eanceg or by ſcire facias. ; Og RET 46 Y 5 


a 


C 


But before either remedy be purſued againſt the bail, plaintiff muſt 
irſt proceed againſt the principal by ſuing out a ca. fa, (if by Bill, it muſt 
Rave eight days between teſte and return ; if by original, fifteen), which 
writ muſt be left in ſheriff's office four days before return, and muſt be 
returned uon eft invents, as it is only on principal's default that bail be- 
come liable. The ca, ſa. ought to be filed before replication, if de- 
fendant plead, no ca, ſa. ſued out, 5 


How to proceed, 


I. By Action upon the Recognizance, 
Enter on roll declaration and recognizance of bail, as of the term de- 
claration was of; carry in ſame to be filed in treaſury, and docquet entry 
thereof, which is done in the uſual way of carrying in rolls and docquet- 
ing entries; ſue out proceſs againſt bail, and proceed as in other caſes. - 
: If defendant plead nul tiel record, and roll be carried in any time be- 
fere replication, it is f:ſficient, Let the amount of debt be what it may, 
you cannot hold defendant to bail; and you ſhould infert in your writ 
the following © ac etiam: And alſo to a bill of the ſaid F. D. againſt the 
aid R. F. and C. D. in a plea of aevt upon recognizance, according to the 
cuſtom of our court before us to be exhibited, * ES | 
%%ö;ð7éꝗ 22: 2. By Scire Facias, 
| Proceed the ſame in ſuing out and filing ca, ſa. entering recognizance 
on roll, and carrying in ſame, as above mentioned. e 
Alfter which ſue out a ſcire facias ingroſſed on a 28. 6d. ſtamp parch- 
ment; ſigning 15. 8d. ſealing 9d. : get it returned #ih1i/, by leaving it at 
| ſheriff's office for that purpoſe ;z then ſue out an alias ſci. fa. leave it 
four days exclufive of return day at ſheriff's office; and upon a nibil alſo 
returned to that, give rule for judgment, on expiration whereof ſign 
Judgment on /i. fa. 5 . 1 88 
Let teſte of firſt ſci. fa. if by Bill, be the return day of ca. */a. ; if 
by rigid the quarto die pot, Let teſte of alias ſci. fa. be the return 
of the ft. f | = | 3 
If * wiſh to ſummon the bail on the %u ſci. fa. and have a ſci. fect 
returned thereon, get ſummons from ſlieriff for that purpole ; pay 
28. 4d. ; officer will ſummon them; pay 5s. for each ſummoned. Sci. 
Fa. muſt lie in the office four days eæcluſivs of return day. When ci. 
fect is returned thereon, give rule for judgment, and proceed as above. 
Two ſci. fa's, with zihils, or one ici, fa. with ſci. feci returned, ate 
neceſſary in order to proceed to judgment. | 
I bail appear, plaintiff muſt declare on the ſci. fa. (the declaration 


being little more than the recital of the writ), and proceed 2s in other 
Caſes, Vid, poſt, tit. Scire Hacias. . oy 

Practical Remarks,| Of the nature and effet of the ſeveral remedies 

_ egainſt the bail by action on recognizance and ſcire facias.— ll hat is neceſ- 
ſary zo be done before any proceedings againſt bail, and herein of ſuing out 
the ca. ſe. getting ſame returned, Entering recognizance on roll, e. -f 
the tefle and return 14 the ſci. fa. —Of the bail being fixed, and of relieving 
them aft ter 1 hey are ſaid to be 9 relieving them after error brought 
4 ; | : | nia pat ere ge fe e 


N 


Ne 


further proceedings therein. — Declaration. Plea, and herein what may be 


| his nel. friend or guardian; and, if defendant, by his guardian only. 


Pray to be admitted, he will be fo accordingly, But if they do not 


| hip. Annex thereto an ofidavit duly ſworn before a judge, ingroſſed 


ol the petition being altered accordingly, and copy of rule when ob- 


one for hm, _ 


8 4% 4 71 


Seeker, Aer, pee he a 
pleaded, c. Judgment and execution. 


IL: 
6. Cr PROCEEDING BY AND AGAINST INFANTS. 
An infant (by which is meant every perſon. under the age of 21) 
can neither proſecute nor defend a ſuit by attorney (except in Certain par- 
ticular caſes) z but muſt, if plaintiff in the action, carry on the fame by 


8 I, IW here Infant is Plaintiff. 5 on 85 
Where the infant is plaintiff, if his prochein ami or guardian will appear 
in perſon, together with the infant, before any judge of the court, and 


appear in perſon, guardian mult be appointed by petition; in which caſe, 
draw up petition on treble 6d. ſtamp, in name of the infant, praying the 
judge to affign A. B. as his guardian to profecute his fuit againſt C. D). 
Po which muſt be ſubſcribed A. B.'s conſent to accept ſuch guardian- 


on treble 6d. ſtamp paper, of ſome perſon who ſaw ſuch petition ſigned 
by the infant, and likewiſe A. B. ſubſcribe his conſent thereto carry 
them to judge's chamber, and get an order thereon ; pay 128, Take 
order to clerk of rules for rule thereon ; pay 5s. Affix copy of rule to 
declaration. 6 


| : 2. Where Infant is Defendant, 
Where infant is defendant, he cannot appear nor plead till guardian 
is appointed, which muſt be done in ſame manner as above, the tenor 


tained affixed to plea. | 5 
If infant neglect to appoint a guardian in fax days after application to 
him by plaintiff's attorney for that purpoſe, move the court for de- 
fendant to name his guardian, or for plaintiff to be at liberty to appoint 
Practical Remarks.) In hat caſes infants need not proſecute by guardiay. 
— At what time guardian muſt be appointed, —Hew plaintiff is to proceed 
4 infant neglect to appoint a guardian, —Of the 7979 of nat appearing 
y guardian when he ought ſo to do. Of the cofis when an infaut is Plaintiſf 
or defendant. | „„ ang el go, „ e 


7. Or PROCEEDINGS AGAINST JUSTICES, CONSTABLES, 
 ExcisE AND CUsTOM-HOUSE OFFICERS, AND OTHERS. 


There ate certain acts of parliament for the protection of magiſtrates 
and officers acting in the execution of their reſpeQive offices, impoſing 
certain reſtriQtions and regulations which muſt be ſtrictly adhered to by 
all perſons about to proſecute for offences committed by any of them in 
their official capacities. To treat of theſe ſtatutes RENAL would | 

| | exceed 
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exceed the limits of this Analyſis, I ſhall only obſerve, that the general 
directions therein contained are, that aice of the party's intention to 
bring ſuch action muſt be gi ven one month before the Commencement of the 
ſuit, and within fix months after cauſe of action ; that nothing can be 
given in evidence which is not expreſſed in the notice; that defendant may 
tender amends, if he think proper, and may plead the general iſſue, and 


give the ſpecial matter in evidence, 


8. Or PROCEEDING BY AND AGAINST CORPORATIONS. 


_* Corporations may ſve in their own name, by an attorney appointed 


under their ſeal, and may proceed in the uſual way by /atitat, &c. 

But if they be ſued, it muſt be by original, to be had of the curſitor 
whereon a ſummons is taken from the ſheriff *8-office, directed to an offi- 
cer, who leaves the ſame with clerk of corporation. The future pro- 
ceedings aie the ſame as againſt peers and members of parliament, which 


| ſee above. 


Practical Remarks.) Of the different kinds of corporations, aggregate 


and ſele. Of their reſpedive powers and capacities. —How each ought to 


ſue and be ſued, Of declaring in ejedtment on a demiſe by a corporations 


9. Or PROCEEDING AGailnsT HunDREDORS. 


In certain particular caſes where a robbery is committed, and the per- 
ſon robbed ſtrictly putſues the directions in the different ſtatutes on this 
head, he may maintain an action againſt the Hundred to reimburſe him 
his loſs. | „ Rn 1 

The ſtatutes above alluded to are 13 Edw. I. c. 1; 27 Eliz. c. 13.3 


29 Car. II. c. 73 8 Geo, II. c. 16.; 22 Geo. II. c. 24. 3 wherein are 


contained the neceſſary ſteps to be taken in order to be entitled to this 


10. Or PROCEEDING BY PAUPERS. 
By virtue of the ſtatute 11 Hen, VII. c. 12. every poor perſon having 


- juſt cauſe of action againſt any one, ſhall have writs, counſel, attornies, 


&c. neceſſary to proſecute his claim, gratis. 


It hay been ſince held, that, in order to come within this Ratute, the 
pauper muſt not be worth gl. {wearing apparel excepted). 
The mode of proceeding is by p2/:/izn to one of the judges to be ad- 
mitted in ford pauperi, which petition is engroſſed on a treble 6d, 


ſtamp- paper, and an affidavit, on like ſtamp, annexed, that the peti- 


tioner is not worth cl. as above mentioned. Carry them to judge's 
chambers, and get an order thereon ; pay 2s. 6d; proceed then in the 
uſual way, To the declaration annex copy of rule, petition, order and 
aftdavit z the writ and all the pleadings are avithout lamps; and clerk 
of papers, and other officers, as alſo the countel, who are appointed by 
the court, act gratis. | | 9 * 
But if a verdict be recoyered for above 51. you. then pay the court 
fees, and for paſſing record. 1 VVA 9 
The ſtatute does not extend to admit paupers to defend 2 ſuit in farnd 
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PROCEEDING 
. 


PARTICULAR ACTIONS AND CASES; 


ALPHABETICALLY ARRANGED. 
Arbitration. Fartition. 
Audita Querela. Prohibition. 
A Quare Impedit. 
Ejediment. Qui tam Actions. 
Error. 5 Neun, 
Falſe Judgment. Right, Writ of. 
Habeas Corpus. Scire Facias. 
 Outlawry. . Maſte. 


ARBITRATION. 


Turk are three kinds of references to arbitration : iſt, Where 
cauſes upon trial ate referred, as mentioned ante p. 31.: 2d, Where the 

parties, after the commencement of, and pending a ſuit, but before tial, 
tubmit the cauſe to arbitration, by entering into arbitration bonds: 
34, Where the matter in diſpute is ſubmitted to arbitration, by arbitra= . 
don bonds being entered before the commencement of any ſuit, | 
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At common law, in caſe of diſebedience to an award made under either 
of the tuo firſt kinds of references above mentioned, the courts would 
grant an attachment to compel the performance thereof, 

They would alſo, upon motion, ſet afide-the award for colluſion, or 
groſs miſbehaviour of the arbitrators; but not ſo in caſe of diſobedience 
to an award made under the 14% kind of reference. The reaſon was, 
becauſe in the z7wo firft caſes the parties were before the court, an 
action had been commenced, and was till pending: they had therefore 
cognizance of the matter in diſpute, and of the proceedings in the cauſe; 


proceedings taken. If therefore the party againſt whom the award was 
made were refractory, the only mode to compel obedience thereto, was 
by a&ion on the bond for the penalties ; and if there were-any colluſion 
or mal-praFtices in making the award, the only relief for the injured party 
was in equity. 1 „ „„ 
But now, by ſatute ꝙ 10 Will. III. c. 16, this defect at common 


by entering into bonds þefore the commencement of any ſuit, are entitled 
- whilſt it was pending. 


This is done by the parties agreeing that ſuch their ſubmiſſion ſhould 
be made a rule of court; which agreement, upon producing an affivavit 


for corruption, or other miſbehaviour, in the arbitrators or umpire, 
proved on oath to the court before the laſt day of the next term after the 
award is made. % | 0 tel 

In all caſes, therefore, where matters in diſpute are ſubmitted to arhi- 
tration, no cauſe being before the court, it is of importance to the parties 
to make an agreement, as directed by the above ſtatute, that ſuch ſub- 
miſſion ſhall be made à rule of court. : 


Practical Remarks.) Of the nature and effe4 of ſubmiſſions th arbitra- 


evhat it ought to be,—Of. perjormance of the award,—Of diſebedience 
thereto.— The remedy at common law in caſe of diſobedjence, —Remedy by 
flatute 9g & 10 Will, Il, —Conftruftion of that flatute,—Of the atiach- 
ment, and motion for ſame.— Of the action on arbitration-bond, and what 
may be pleaded thereto, —Of ſetting aſide the award. For what cauſes it 
_ quill be ſet aſide. —Haw io jet award afide, ll, hen to move the court to ſet 


„ Au Dir QUERELA. 
An audita querela is a writ of a moſt remedial nature, It lies in all 


% 


ment ot otherwiſe, who has matter of act or of record ſufficient to avoid 
| . | 8 


which was not fo in the /o/? caſe, the ſubmiſſion being made Beſere any legal 


law is remedied, and parties ſubmitting matters in diſpute to arbitration, | 


to the ſame redreſs in the courts of law, as if the reference to arbitration 
had been made at the trial of the cauſe, or after action brought, and 


T made by the witneſſes thereto, or any of them, ſball be entered and filed 
i . dof record, anda rule be thereupon made by the court, at the parties 
1 ball ſubmit to, and be concluded by, the arbitration er umpirage: and, in 
= _ Caſe of diſobedience, the party negleRing ſhall be ſubject to all the penal- 
F ties of contemning a rule of court, unleſs ſuch award ſhall be ſet afide 


tian. O, the different kinds of references to arbitration, Of the time for 
making the award. — Of enlarging the time —Of the award itjelf, and 


1 caſes where a perſon is in execution, or in danger thereof, on a judg- 


ER 


rr 6r 


ſuch exeeution, which he could not plead, or in any other mannet take 
ad vantage of. | 1 | 
As if a releaſe has been given ſince judgment, or the debt or demand 
is in any other way diſcharged, and no ſatisfaction entered on record, 

So it lies for bail when judgment is ohtained againſt them by /cire fa- 
cias, and the original judgment againſt their principal happens afterwards 
to be reverſed, Wage ons | 3 


| of the Proceſs. 


If the a:dita querela be found on record, or the party be in actual 
cuſtody, the proceſs thereon, when the writ is «//caved (which it muſt 
always be in open court), is a ſcire facias; and in caſe of default by de- 
fendant upon a /cire fect, or two nibils returned, plaintiff ſhall have 
judgment. See poft, tit. Scire Factias. 55 

But if the audlita querela be grounded on matter of fad, or the party 
be not in cuſtody, but it be brought qu timet, &c. the proceſs thereon, 
when writ allowed, &c, is a wenire facias; and/on default thereto, a dif= 
tringas ad infinitum to compel an appearance, | ? | 

E From the indulgence now ſhewn by the courts in granting ſum- 
mary relief upon motion, the writ of audita querela is rendered almoſt 
uſeleſs, OT 7... at WW ng 

Practical Remarks.) Of the nature and eh of an audita querela,— 
When it lies. — At what time, — Of the proceſs l hereon. — Out of what court 
it ſhall be, —Of the allowance of the writ. +Of bail to audita querela,— 
F the ſuperſedeas. Of the declaration. judgment, —ln what caſes 


court will now relieve on motion. 


. _ Dowrs. 
Every man's wife, by law, is entitled to be endowed of all lands and 
tenements of which her huſband, at any time during coverture, was 
ſeiſed, in fee imple, or in fee tail general, or as heir in ſpectal tail, and 
to which any iſſue that ſhe might have had could by poſſibility have been 
heir. —Dower is the third part of ſuch lands, or, if gave/tind, a moiety, 
It ought to be aſſigned to the widow by/the heir or his guardian within 
40 days, called her quarentine, after the Jiutband"s death. > 

Tf therefore dower be not duly aſſigned, the widow has her remedy 
at law By writ of dower. | 55 SENS 
In caſe ſhe has part of her dower in the ſame ville, the proceſs muſt 
be by writ of 27g4t of dower z but if the abe be withholden from her, 
the then proceeds by writ of dower, ni nil habet. The latter, being 
the uſual mode, is the only proceſs here treated of, e e 


Of the Proceſs| in Dower, 


The proceſs thereon is by ſummons, grand cape, and petit cape, Make 
out præcipe; carry it to curſitor; he will procure ſummons z lodge it 
with the ſheriff of the county where the lands lie, It is to be ſerved 
upon the tenans, or on the land. After which, and 14 days before the 
return thereof, proclamation muſt be made of the ſummons, on a Sunday 

8 r immediately 


1 


5 
e $8" 
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immediately after divine ſervice, at the pari/h church door where the lands 
lle; which proclamation muſt be returned with the names of the ſum- 
moners indorſed on the writ, agreeable to 31 Eliz. c. 4. otherwiſe an alias 
and pluries ſummons muſt be awarded until ſuch return be made, and not 
a grand cape; | . 


If Tenant do not appear. 
If upon the quarto die poſt of the return of the ſummons tenant ds 
neither appear nor caſt an eſſein; or if an eſſoin be caſt, and at the day 
given by adjournment of the eſſoin tenant does not appear; the next pro- 
ceſs is the writ of grand cape 3 but demandant muſt firſt make her de- 
mand. The grand cape is a writ commanding the ſheriff to ſeize the 
third part of the lands, &c, demanded, or a moiety thereof, if pavel- 
kind, by the view of two honeſt and lawful men of the county, and to 
ſummons the tenant to appear on return of the writ, and ſhew why he 
did not obey the former ſummons. Tf ſheriff do not return the writ, 
| Tue out, at the return thereof, an alias grand cape, If nulla tenementa 
be returned, a 7e/tarum grund cape iſſues; but if ſheriff execute the writ, 
he makes a return e VVT | 
| Tenant may appear on the return of the grand cape, which if he ne- 
_ gleQ doing, Fol judgment ſhall be againſt him. Ds For ne, 


f Tenant's Appearance. 

If tenant appear, either on the ſummons or grand cape, demandant muſt 
keunt upon her writ z after which tenant may, in moſt caſes, have a view 
of the land demanded, and may plead to the count either in abatement 
or bar; upon which ſue is joined, and parties proceed to trial thereon. 


Of Default after Appearance, and herein of the Retit Cape. 
If in any other term after tenant's appearance he make default, a 
petit cape lies, the grand cape being only uſed in caſe of tenant's default 
befere his appearance in chief. 5 | 
And if on the return of the petit cape he does not fave his default, final 
Judgment ſhall be againſt him. EE, e 


Of Final Judgment, and of the Writ of Inquiry to afſeſs 
22 +» * the Value and Damages. 9 


1 Final judgment in dower is quod querens ee yg el de tertia parte. 
0 


tenement petit“; or, if of gawelkind, de dimidi „: but if the dower 
ſo recovered be of lands whereof the huſband died ſeiſed, demandant, by 
at. of Merton 20 Hen. III. c. 1. is further entitled to damages, i. e. the 
value of her dower from the time of his death to the judgment. 
She ſhauld make a ſuggeſtion therefore on roll that her huſband died 
fo ſeiſed, and there ſhall then iſſue a 2vrit of inquiry, to inquire of the 
dlamages ; or the jury who try the iſſue may inquire thereof; or demand- 
ant may remit the value and damages, and have an habere ſerfinam imme- 
"ay. 5 5 e | * 


A N A L. 2 S IS. 63 


If judgment be by default, and the huſband died ſeiſed, writ of in- 
quiry ſhall go to aſſeſs the value and damages which ſhall be allowed 7 
the time of inquifition, e „ . 

x= There is at this day ſeldom occaſion to reſort io the above proceedings, 
fince, upon mofl marriages, or if the eſtate be conſiderable, dower is generally 
' barred by jointure, agreeable to the flatute of uſes 27 Hen. VIII. c. 10. 


| EjECTMENT. | 
The doctrine of ejectment is both comprehenſive and intricate, and 
the practice, from being founded upon legal f#i2rs, is rendered to the 
ſtudent difficult to be underſtood. In order to ſhew the reaton and uti- 
lity of theſe fictions, and to make the proceſs in ejectment appear more 
intelligible, it might be proper, by way of introduction, to conſider he 
nature of the remedy by ejedment, for what an ejedment lies, bow the mode 
of proceeding therein was at common law, and of the alterations which haws 
fince taken place in the modern practice; after which ſhould be explained 
the preſent manner of proceeding in ejectment according to the circum- 
ſtances of the caſe. „„ % NSD 
In all caſes where an ejectment is brought to recover poſſeſſion of any 
- premiſes, ſuch premiſes muſt be either fenanted or untenanted, 


1. Of the Proceſs where there is a Tenant upon the Premiſes. 
„ 0 the Declaration and Notice. . 
Prepate declaration upon treble 1d. ſtamp paper (the names both of 
plaintiff and defendant, who is the caſual ejector, being fictitious); ſub- 
fcribe thereto a notice, directed to the real tenant in poſſeſſion for him 
to appear and defend his title to the premiſes, or elſe that the defendant 
(the caſual ejector) will ſuffer judgment to be ſigned againſt him by de- 
fault, and he (the tenant in poſſeſſion) will be turned out of the pre- 
miſes. Serve an exact copy of this declaration and notice (upon the like 
treble 1d. ſtamp) on the tenant in poſſeſſion, and if there be ſeveral 
tenants, ſerve copy on each z but keep original declaration in your own 
poſſeſſion, If the premiſes lie in London or Middleſex, the notice may 
be to appear the fir/t day of the next term; but if in any other county, 
then it muſt be to appear the next term*gererolly, — 3 
In the ſirſt caſe it ſhould be ſerved before the effoin-day of the term, 
or defendant is not bound to plead till the term next after ſervice; and 
in the It it ſhould be ſerved before the effoin-day of the i/uable terms, 
or he need not plead in time to go to trial at the aſſizes. 1 
I This declaration and notice are as the firſt proceſs, and may be either 
by bill or original: the latter has this advantage, that if defendant bring 
a writ of error, it muſt be in the firſt inſtance in parliament. 5 
Practical Remarks.) Of the nature of the declaration, and the parties 
thereto —In what county to be brought, — l hat it ſhould contain.—Of laying 
the demiſe therein, —Of ſingle and double demiſes. Of the nature and effet 
of the notice, —lIts contents. Of the time for defendant's appearance therein 
mentioned. — By whom notice to be ſigned. —Of the time aud manner of the 
Fervice thereef, and what /hall be deemed a good notice. 55 


** 
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afterwards pay 18. for office copy thereof. 


term to appear in. 


Of moving for Judgment againſt Caſual Ejector: 


Having ſerved copy of declaration and notice, you muſt then, in 


order to compel an appearance thereto, or be intitled to judgment by default, 


move for judgment againſt caſual ejector; upon which motion a rule nift 
is drawn up, and unlets the tenant in prfſeſi:n appear within the time 
mentioned therein, judgment may be entered againſt the defendant ( zhe 
caſual ej ector) by default. . FS | 

This motion ſhould, in all caſes, be made, unleſs defendant's attorney 
promiſe to appear, and plaintiff's attorney can ſafely confide therein. 


How to move for Tudgment, ö 

. Make affidavit of the ſervice of copy of declaration, annex it to the 
er:giagi declaration in your own cuſtody, give it to counſel or ſerjeant, 
with brief, and los. 6d, to move for judgment; it is a motion of courſe; 
he puts his name to declaration, and gives it to clerk of rules in B. R. or 
ſecondary in C. B. with the affidavit, who keeps the fame. It is proper 
therefore, before mation, to take copy of declaration, otherwiſe you muſt 

Affidavit to be ingrofſed on treble 6d. ſtamp, and to be ſworn before 
Judge in town, or commiſſioner in the country, 


„ to move fer Tudgment, and of the Time allowed for Appearance, 
If premiſes lie in Londen or Middleſ»x, and notice in declaration be to 


| appear the fir/! day of term, you may move on that day, or at any time 


the beginning of term, and tenant has but four days incluſive to appear 
after motion. If moved late in term, court will not allow more than 
two or three days; but if not moved before the four laſt days of term, he 
has until two days before the eſſoin-day of the ſubſequent term, 
If notice of declaration be to appear generally, tenant has the whole 
If premiſes lie in any ether county, though declaration be delivered 
before eſſoin- day of Eaſter or Michaelmas term, with notice to plead in 


_ thoſe terms, yet tenant has till four days exclufive of the day on which 


term ends, after the end of the next iſſuable terms, viz. Hilary, or Trinity, 
to appear in; and if it be in a county where aſſizes are hut once à year, till 
four days after the ifſuable term preceding ſuch aſſizes. Ferm ending on 
Wedneſday, appearance any time on the Monday following is good. 
In B. R. judgment againſt caſual ejector muſt be moved for the ſame 


term iu which notice was to appear; but in C. B. in country ejectments, 


if the notice were to appear Eaſter or Michaelmas term, you need not 
move for judgment till the next zfuable term. 


( fipning Judgment againſt Caſual Ejector. 


If tenant do not appear and plead according to rule 21%, as mentioned 


be above, no rule to plead need be given, but ſign judgment againſt caſual 
 Cjedlor, © 5 Pe 5 


; B. R. 


„* | 
Search the ejectment books at 


all the judges chambers for plea 


and rule; if none filed, get rule for 
judgment of clerk of rules, 5s. 
make an incipitur of declaration on 
a double 28. 6d, ſtamp, and alſo 
on a roll ; produce your rule, for 
b 5 Col 

judgment, and clerk, nm iments 
will ſign it, 48. "ua. make out 
writ of poſſeſſiin on 28. 6d, ſtamp 
parchment, get it ſigned with ſigner 
of writs, 1s. 8d, z ſealing 7d. 

Mike precipe for the writ of 
poſſeſſion; get ſheriff's warrant, pay 
28. 4d.; give it to a ſheriff*s-officer, 
who will execute ſame by giving 
poſſeſſion of premiſes to the real 
plaintiff. | 81 


r 65 


by, 


V | 

Search plea-book at prothono- 
tary's office for plea and rule if 
none filed, draw up rule for judg- 
ment with ſecondary z make an in- 
cipitur of declaration on ſheet of 
double 28. 6d. ſtamp paper; and 


on a roll of that term, make out 


warrant for defendant, get it ſign- 
ed at warrant of attorney*s office, 


pay ſigning 8d. if not above four 


defendants; if five, there mutt be 


two warrants; if nine, three, and 


ſo on, Carry papers to protho- 
notary, who will ſign judgment, 


pay 128. 8d, ; make out writ of 


poſſeſſion as in B. R. (only no pre- 


cipe neceſſary), and get ſheriff *s 


” 


Warrant thereon. 


Practical Remarks.) Of the intent and effect of moving for judgment againfl 
caſual ej echer.— Of the affidavit for that purpoſe, —lts contents.—Of the 
rule niſi in conſequence of the motion. —Of the time to move for ſame, und of 
tenant's appearance in conſequence thereof, —When lo ſign judgment in caſe of 
tenant's default, — Of the e ſtect of judgment againſt caſual ejedor, | 


Of appearing and pleading in Eje&ment. _ 
If the tenant appear in purſuance of the rule above mentioned, or 
otherwiſe, he may either defend for the whole of the premiſes for which 
the tenant is brought, or only for a part. | | 


. 


Tenants muſt give notice to their /andlords agreeable to 11 G. II. 
c. 19. of their being ſerved with declaration in ejectment, who may 
either be made defendants together with their tenants, or in che lead of 
them, if the latter refuſe to defend the ſuit : but in caſe of Jandlord be- 
coming defendant, brief muſt be firſt given to counſel to be ſigned for 
that purpoſe, fee 108. 6d.; and rule be drawn up at clerk of rules, for 

which pay 8s. and copy thereof annexed to plea, and conſent- rule. No 


afhdavit neceſſary. 


| Hew to appear and plead, 


Ik the tenant or landlord appear, his attorney gets a blank conſent - 


rule, unſtamped, from a ſtationer, if in B. K. or from the ſecondary in 


C. B. then fills it up, making the tenant or landland defendant inſte a 


of the caſual ejector, intitling the cauſe in the margin, and inſerting the 
premiſes as deſcribed in the declaration, or /#ch part thererf as the party 
would wiſh to defend; the attorney for the defendant then figns his 
name at the bottom, leaving a blank ſpace for the plaintiff*s attorney 
to do the like (for this is rather an agreement between the parties than 


the rule itlelf, which is drawn out by the officer); he alſo ingroſſes the 
general iſſue on ſtamped paper, and afterwards annexes the ſame to the 


rule 
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rule (and if there be a rule to admit the landlord defendant, the tenant 


having refuſed, annex that alſo); then file common bail, if by bill in 
B. R. with the clerk of the common bails; and if by original in B. R. 
enter an appearance with the filazer, who will mark it; or if in C. B. 
enter appearance with the proper filazer, who will ſtamp the rule; 
which being done, if the proceedings are in B. R. you carry and leave 


this rule, &c. at any of the Judge's chambers; or if in C. B. you carry 


and leave the fame with the prothonotar v 


dan. are, 


Of ſearching for Plea, and proceeding to , Fudement, 


and Exerution, 


Tule 
3 


At the teſpective judges cham- 
bers; when found, give receipt 


for the ſame, and ſign your name 
over that of defendant's attorney; 


carry it to clerk of rules, who files 


it, and draws up conſent-rule on 


ſtamp. Make copy of rule on plain 


When rule for judgment againſt caſual ejector, or the time for ap- 
pearance is out, plaintiff's attorney mult ſearch for plea and conſent- 


WT 4, © | 

At prothonotary's office; if found, 
ſign your name, over that of de- 
fendant's attorney; take rule to e- 
condary*'s, who makes out two co- 
ies thereof; make up the iſſue as 
1n other Caſes, and annex one of the 
copies of the rule thereto, _ 


paper, and when the iſſue is made 
up, annex the copy thereto, and 


deliver them to defendant's attor- 
ney for trial. | 


Notice of trial, &. as in other caſes; and if i/ue not paid for, draw 


5 up rule for judgment againſt caſual ejector. 


If verdi& for plaintiff, tax coſts in the uſual way, and either take out 


a ca, ſa. or f. fa. for the coſts, and an Hab. fac. pol. for the poſſeſſion 


ſeparately; or an hab, fac. poſſ. with ca. ſa. or fi, fa, for coſts, in one 
writ, I, 1 | | 

Practical Remarks.) Of the time of appearing, —Of the conſtruction 
of 11 G. II. c. 19. 12. reſpeding tenants giving notice to their landlords 
of having been ſerved with ej edtments.— Of the conſtrudion of 9 3. of that 
flatute, enabling landlords to Elves defendants, —Of other perſons interefled 


in the premiſes being made defendants, and what intereſt is requiſite —Of the 


nature of the conſent-rule, —Of the manner of entering into ſame, and plead- 


ing. / defending only for part.— Of defendant's withdrawing his plea, 


and confeſſing-the action. — Of making up iſſue and record, —Of defendant 
refuſing en trial to confeſs leaſe, entry, and ouſter, and thereby plaintiff 
being nonſuited, and how plaintiff is ta proceed in ſuch caſe. ET) 


24. Of the Proceſs where the Premiſes are vacated or de- 
8 ſerted by the Te nannt. 5 
In all caſes where the premiſes are untenanted (except in the caſe of 
proceedings under the 4 C. II. which will be conſidered hereafter), the 
mode of recovering poſſeſſion is, according to the old common law prac- 
tice, by an actual leaſe, entry, and oufter, as follows: 0 
| 8 3 
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A (the perſon claiming title) ſigns a letter of attorney to empower 
B to execute a leaſe in his name of the premiſes in queſtion to C (or 
the owner of the land himſelf, without giving ſuch Jetter of attorney, 
may execute the leaſe), which is done upon the premiſes, B and C 
being only thereon ; then B, after having executed ſuch leaſe, leaves C 
in poſſeſſion of the premiſes, who is turned out by D, to whom, while 
on the premiſes, E delivers a declaration in ejectment; and then on 
affidavit of the due execution of the letter of attorney, and executing the 
leaſe in the above form, you move for judgment. RE. 
he declaration is the ſame as other declatations in ejectment, only 
inſtead of a f4itious plaintiff and defendant, C the real leſſee, and D 
the ejector, as above mentioned, are made plaintiff and defendant, De- 
claration muſt be delivered, as in other cafes, before the eſſoin-day of the 
term, to intitle plaintiff to judgment as of that term; but inſtead of aotice 
at the end of declaration, as in other ejectments, let it be a notice to ap- 
pear in ſame way as ſubſcribed to common proceſs. Plaintiff ſhould give 
rule to plead, as in other actions; and if no plea be put in within due 
time, is then intitled to judgment. | TH 


Of Proceeding under the ath G. II. where Premiſes are 
1 unte nanted. 1 


This ſtat. only extends to caſes between landlords and tenants, where 
a leaſe has been executed with power of re-entry in caſe of non-payment 
ef rent, and where half a year”s rent is due, and no ſufficient difireſs on the 
premiſes to ſatisfy the ſame. In which caſe it is only neceſſary for 
plaintiff's attorney to affix declaration and notice (prepared in the uſual 
way) upon the door of the demiſed meſſuage, or on ſome notorious part 
of the demiſed lands, and this ſhall be deemed a good ſervice, And in 
caſe of judgment againſt caſual ejector, or of nonſuit upon trial by defend- 
ant's not confeſſing leaſe, entry, and over, it ſhall be made appear to the 
court by affidavit, or it be proved upon trial, if defendant try the iſſue, 
that the caſe is within the ſtatute as above mentioned, and that declaration 
and notice were duly affixed on the premiſes, the leſſor ſhall recover 
judgment, and have execution. 


Of Proceeding in Ejeftment by Mortgagee, © 
This may be either to get into receipt of the rents and profits, or to 
recover pen. To do the firf, ejectment may be brought without 
any notice to quit, although the leaſe be made before the mortgage; but 
to get into poſſeſſion, proper notice muſt be given, and plaintiff proceed in 
the uſual way, If the premiſes be untenanted, let a leaſe be ſealed there» | 
on, and the ſame mode purſued as juſt above deſcribed. 


General Practical Remarks.) Of proceſs in ejedtment, where a cor- 
poration are leſſors.— Of proceſs where an infant is defendant, Of joint 
defendants, ſome appearing, and others not, —Of the death of leſſor of plain- 
tiff before werdi.—Of the death of one of defendants before trial. —Of 
the verdi and judgment. Of arreſting judgment. Of new trial. Of the 
attornment of 40 tenants, —Of bringing error in ej ectment.— O the writ of 


pelſelſien, 
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cond ej ect nent. Of recovering the meſne profits, 


T 7 


Wann ERROR. 


_— 


To amend miſtakes in proceedings of cofitts of recerd, writs of er. 


lie; but to amend errors in courts act of record, a writ of falſ» judgment 


4 


a | 


On proceedings in C. B. or any other inferior court, writ of error 
is to be brought in B. R. On proceedings in B. R. if by Zill, writ 
of error to be brought in exchequer chamber; if by original, in horſe , 
I:rds., On proceedings on the /aw /ide of the exchequer, error to be 
brought in exchequer chamber, and from thence 1t lies to 'the houſe of 


lords. 


Practical Remarks] Of the nature and effet of a wurit-of error. — 
In what caſes, and on what judgments, it lies. From and into what courts. 
—H be may bring a writ of error — Againſt wham, and at wha! time to be 


brought, Of the different kinds of error, 
Of Proceſs in Error. 


FROM C. B. INTO B. R. 


Take præcipe to proper carſitor, who will make out writ, and get it 
ſealed, pay 143. This is uſually done before fina! judgment, in order 
to get it a//cwed in time. Writg of error are teſed the day on which the 
precipe is left with the curſitor, * not be made returnable till after 


judgment. ; > 
TT Of the Allowance. 


Carry writ to Mr. Hough, clerk of errors of C. B. to get ſame al- 
lowed, which is done by his writing a/l-wance on flip of paper, pay 


21. 28. 6d. ſerve copy thereof on defendant's attorney. 


Writ of error is no ſuperſedeas until allowance. | 
The uſual and ſafeſt way is to get writ allowed before the time for tax- 
ing coſts, and for defendant's attorney to attend taxation, and then ſerve 
plaintiff's attorney with allowance, b | | 


Plaintiff in original action (defendant in error) ſhould take care to get 
eriginal writ of curſitcr, and duly file it with cu/tos brevium, or want 
_ thereof will be good cauſe of error. If not ſued out in the courſe of the 
vacation after the term judgment is ſigned, curſitor cannot grant it 


without an order from maſter. of the rolls, which muſt be obtained by 


petition to him for that purpoſe, and is attended both with trouble and 
expence. | ; 


Practical Remarks.] of the operation of a writ of error as a ſuperſedeas. 


—Of the neceſſity of getting ſame allowed, Of the uſe and effett of the ſer- 
vice of allowance, —Of the allowance after execution, „„ 
V Bail in Error. 


Bail is requiſite in all caſes after verdict, and in actions of debt on bond, 
for the payment of money only. | ge | PS, 
88 . 1 


RN 


— 


% 
= 


When io be put in. . 


Within four days after delivery of writ to the clerk of errors, 


3 How to be put in. 
Having given the names and deſcription of the bail to clerk of errors, 
he will enter them in his book, and then attend you to a judge's cham- 
bers with the bail to take the recognizance, pay 11, 4*. 3 but if after 
office-hours, 11, 78. 4d. 5 | | 


Bail being put in, give actice thereof to defendant's attorney, who may 
except to ſame within taventy days, . 
The method of exception is by getti 


ng rule for beiter bail of clerk of 
day rule, within which time bail muſt juſtify, if in term, in open court; 


the firſt day of the next term. | v4 | 
In caſe other bail are added, ſuch added bail muſt be put in within tvs 
days after ſervice of the rule, and notice thereof given, that an inquiry 
days ſtipulated by the rule in manner above mentioned, 
After juſtification, clerk of errors marks bail-piece. | 
5 Practical Remarks.) Of the common law as to bail in error. — Of the 
=_ /atutes on this head,—The conſtruction thereof, and in ewhat caſes bail is, 


Of the nature of the recognizance of bail in error. 


Of the Tranſcript. _ 


On bail being perfected, or if no bail required, then, on return of 
writ, let defendant get rule of the clerk of errors, for plaintiff to zranſcribe 
the record; pay 45. | 79 95 e 

Serve copy on plaintiff's attorney. It is an eight-day rule, 


By whom Tranſcript made, and when carried over. 


The clerk of errors makes out tranſcript, but plaintiff in error pays 
for ſame, By a late order of the judges, the tranſcript muſt be carraed 
ever, if required, on the ninth day after the rule obtained; and to 
enable the clerk of errors to comply with this order, the judges 
have alſo given direction, that the attorney for the defendant is to 
furniſh the officer with the papers complete, or the rell ſelf, with final _ 


judgment entered. If the tranſeript- money is not paid upon the ſervice 


ſign nen pros. He is not obliged to wait the expiration of the rule, 
The time allowed by the rule is matter of accommodation to the officer 


to make out the tranſcript, and not as a favour to the plaintiff in error to 
pay the money, . | 


TNT 7ST 5 69 


Of Notice of Bail, excepting to, adding, and juſtifying Bail. 


errors, and ſerving copy thereof on plaintiff's attorney. It is a four- 


if in vacation, conditionally at a judge's chambers, and afterwards in court 


may be made after the added bail; and they muſt fi) within the four 


1 or is not, requiſite.— Of the time when to be put in. — Of juſtifying, G 


of the rule, or within a reaſonable time after, the clerk of the errors may 
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Of filing Tranſcript. 


Alter tranſcript is made out, it is to be filed with fpner of writs in 
B. R. and each of the parties are to have a cp thereof, which ſerves 
afterwards as the 8 It is at this period (when the tranſcript 
is brought in) that the ſuperior court gets poſſeſſion of the cauſe, and from 
henceforth the reſpeQtve officers belonging thereto grant the neceſſary 
rules, &c. until the affirmance or reverſal of the judgment. | 3 


Practical Remarks.) Of the nature and effe& of the tranſcript, —In 
what caſes the record itſelf is tranſmitted, or only a tranſcript thereof, —Of 
the time for mating ſame, —Of the death of defendant in error after trau- 
ſcript, and before ſci. fa. ſued out, 1 5 „ 


Of the Scire Facias Quare Executionem Non, and of the 
Non pros thereon. 885 


The next ſtep defendant's attorney takes, is to compel the plaintiff to 
affign errors, which is done by his ſuing out a /ci. fa. quare ex, non en- 
gtoſſed on 28. 6d. parchment, figned and ſealed in uſual way. To this 
plaintiff can anſwer nothing, but aſſigning errors. Sci. fa. being re- 
turned ibi, ſue out an alias; and on nibil returned to that, or ſci, feci re- 

turned to fir/? ſci. fa. give rule for judgment thereon with clerk of rules; 
it is a four-day rule; and having entered your ſci. fa.*s on roll, ſign 
judgment at expiration thereof, But this is only getting rid of the /u- 
perſedeas; it does not non pros the writ of error, nor does it entitle de- 
fendant to cs of error. To do which, defendant muſt further get rule 
from maſter for plaintiff to aſſign errors de recordo, and ſerve copy on 
plaintiff's attorney; it is an eight-day rule, and may be given on draft 
of ſci. fa, If errors not aſſigned within time, enter /ci. fa,*s on roll 
of proper term, and writ of error may be no proſſed. Non pros is en- 
| wee on double 28. 6d. ſtamp paper, and on roll of term traſcript was 
made. | | | | | 
A writ of error being operative until judgment offirmed or writ 
non preſſed, it is prudent to non pros the writ in all caſes. This is ſome- 
times very improperly omitted when the parties agree to ſtay proceedings 
on the writ of error, upon plaintiff in error undertaking to pay debt and 
coſts, without the condition of 20 proffing the writ, | 7 
Practical Remarks, | Of the intent and operation of the ſci. fa. qua. 
ex non. —Of its teſte and return. — y and againſt wham it may be ſued out, 
pen to be ſued out, and in what manner. —ll hat plaintiff in error can 
Z plead thereto, —l l hen it may be diſpenſed with, 1 


Of the Aſſignment of Errors, and Proceedings thereon. 
If plaintiff aflign errors, they muſt be either the common errors, 0! 
real errors, 8 85 One | 
| Tf common Errors aſſigned. 


Defendant may plead Muullo eff erratum, which is taking iſſue thereon; 
then move for a concilium, and proceed to judgment. 


-. I 


rern n 
If real Errors aſſigned. 


In cafe real errors be aſſigned, more formal proceedings are neceſſary, 

If plaintiff alledge want of original, or warrant of attorney, or the like 
(which is termed alledging diminution), he, at the ſame time, prays a 
certiorari to the proper officer, to certify whether there be an original 

— Sa Io | | | 

: To expedite the return thereof, defendant may get rule of maſter, and 
ſerve copy on plaintiff's attorney *©* 79 return certiorari,” which is a fours 
day rule, Plaintiff muſt then get writ made out and returned by c/fes 
brevium, and left at clerk of errors, of filed in treaſury. 

If writ be returned, certifying a wrexg original, defendant may ſuggeſt | 


the right original, and pray a certiorari on 4is part to have the tame 
certified. | „5 FE | SE 
But if #0 return made of firſt certiorari, defendant may plead in nullo 
eft erratum, and enter on record a non miſit breve, which renders the 
aſſignment of errors of no avail, . Wn, : 

Defendant muſt /earch for return of plaintiff*s certicrari at clerk f 
errors, or cleck of treaſury, | Ee” | 


How aſſignment of Errors to be prepared. 
Aſſignment of errors ſhould be delivered to defendant's attorney, en- 


groſſed on treble 1d. ſtamp, and ſigned by counſel. If real errors, joins 
der ſhould be ſigned alſo, ee oy wok, EET - 


Hod argued. 

Alfter errors aſſigned, plaintiff in error may ſue out a .. fa. ad audi - 

endum errores; but this is not now the practice, as defendant generally 

appears gratis; if not, plaintiff may give rule for him to appear thereto, 
Ihe further proceedings to argument and judgment, are nearly fimilar 

to proceedings on demurrer. Concilium to be moved for, which may 

be done by either party; Paper-bvoks to be delivered to judges, and roll 
{7 to be carried in and filed in treaſury, and entry thereof docquetted in 
=_ the uſual way, which is afterwards to be brought to maſter for him to ſign 


final judgment thereon, See ante, Proceedings on Demurrer, as a guide to 
theſe ſubſequent proceedings in error, EY | 


Practical Remarks.| Of alledging diminution, —What it is, and 
when it can be alledged,—Of the want of an original, or bill, When and 
how the deficiency may be ſupplied, — What original /hall warrant the p- a= 
ceedings, and the contrary, —Of the want of a warrant of attorney,—When 
zt ſball be fatal or not. — Of the certiorari, its tefte aud return. — M ben a 


Second certiorari may be had, —Of affigning errors. — Joinder, &c,—Of the 
judgment in error —Of Plaintiff*s bringing error to reverſe his own judg= 
ment, e _ | ment 
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F - FROM INFERIOR COURTS, 


\» Proceſs in error ſrom inferior courts, is the ſame as above, only writ to 
be allowed by the prethenctary of the inferior court, and no diminution 
permitted to be alledged, except upon error, in Wales and counties pala- 
tine, " | 1 717 | / 


Of Proceſs in Error. 
FROM B. R. INTO EXCHEQUER CHAMBER, 


The only material variations between the proceſs in error from B. R. 
to exchequer chamber, and the proceſs: in error from C. B. to B, R. 


ſeem to be, that inſtead of the ſer. fa. qua. ewe. non, to compel plaintiff 


to aſſign errors, defendant firſt gives him a rule to alledge diminution; it is 
an eight-day rule, and got at Toth of errors of exchequer chamber; after 
which, in order to nen pros writ of error, he ſerves him with another rule 
to aſſign error, which is alſo an eight-day rule; and inſtead. of a /{c7, fa. 


ad audiendum errores (which, as it has been obſerved, is now in a manner 


out of uſe in B. R.), or any rule, notice muſt be given to the parties con- 


Ws Of Error in PARLIAMENT. 
. Writ of error is obtained of curſilor, and is made returnable inme- 
diately, if parliament fitting, or at the next parliament, if it be pro- 
rogued, „ V IE | | 
It is allowed by clerk of errors in B. R. pay 4l. _ | 
Copy of allowance to he ſerved on defendant's attorney. FT 
If bail required, put it in with clerk of errors of B. R. as before men- 
tioned z record and tranſcript to be carried up to houſe of lords by C. J. 


of B. R. to have fame examined; which when done, the record itſelf is 


brought back. D 3 
After tranſcript carried up, defendant gets peer to move for a day for 
plaintiff to n errors, which is generally eight days from that time, If 


_ "Plaintiff neglect ſo to do, clerk of parliament iſſues a un pros. | 


If diminution alledged, certiorari muſt be returned within ten days after 


- plea of diminution put in. | | 
©. Plaintiff gets peer to move for defendant to appear and argue errors 
"when fame are aſſigned. | OO | | | 


When iſſue joined, a peer moves for a day to hear errors, when both 
parties muſt attend, and may have two counſel on each fide. 


Judgment being reverſed or affirmed, . of record is ſent back to 


B. R. with affirmation or reverſal, to be entered cn record. 
A writ of error does not abate by parliament being proregued, but other- 
Wiſe if di ſſalwedl. | | _ | 


Of 
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U proceeding in Error TAM QAM. bbs 
When ſcire facias has been brought againſt bail, and execution award- 

ed thereon, after judgment againſt principal in B. R. affirmed on error in 

exchequer chamber, às they cannot have error of the principal judgment, 

they bring this writ of error 7am in redditione j udicii againſt the principal 

quam in adi udicatione executionis A ainſt the bail, which tecites the judg- 

ment againſt the principal, but alledges the error in the ſecond judgment, 

and in the execution thereof, to the damage of the bail, Proceſs therein 

the ſame as on other writs of error. e 


Error Coram NoBI1S. | 

_ Hitherto we have been treating of writs of error brought in a ſuperior 
court for erroneous proceedings in point of /aw in an inferior court, in 
which cafes the writ is directed to the chief juſtice of the inferior court, 
and is called a writ of error coram vobis. But there is alſo a writ of error 
coram nobis, which is, when error is brought in B. R. upon proceed- 
ings originally had there; this can only be in the King's Bench, which 
being the court wherein the king 1s preſumed to preſide, the writ is ſtated 
to be iſſued on account of erroneous proceedings had before himſelf, coram 
. | | 0 V 
I' his writ alſo only lies upon errors in matters of fa#, becauſe then the 
judgment of the court is not impeached, But writ of error for matters of 
Fact in C. B. muſt be brought in B. K. | 97 OY 
Ihe fads too muſt be of a peculiar nature, and appearing upon the face 
of the record, ſuch as defecti ve proceſs, &c.; for error in the dcte; tion 
of facts can only be reverſed by an atraint, or new trial, | 


Tow to proceed therein. 


Writ is got from curſitor; it is allowed by maſter, and a rule is drawn 
up for that purpoſe by clerk of rules, making it a ſuper/edeas, if plaintiff 
in error put in and juſtify bail in four days. If plaintiff neglect to a 


| g Non 
errors on return of writ, defendant ſhould get rule of nit for him fo 


to do; when error aſſigned, if well aſſigned, defendant may plead there- 
to, the parties go to iſſue, and it is to be tried by a jury, The record is to 
be made up as in other caſes; either party may carry it down; and if 
iſſue be found for plaintiff in error, he muſt move to have caule put in paper 
for argument, and on producing pea, court will give judgment of rewer= 
ſal. All the proceedings ſhould be entered on the ſame roll. 1 


6 If the error in ad aſſigned, be not affgnable for error, defendant may 
Join in nullo eft erratum, which is in nature of a demurrer, . 


Further Practical Remarks on Writs of Error.} Of quaſting and amend. 


ing writs of error. — lu what caſes they abate, —Of diſcontinuing proceedings 
in error, —Of ſummons and ſeverance in error, Of amending judgments, 
and the original proceedings after error brought, N | 


FALSE 


" "2 nr 


cutionem non. n EE PLS ho FE 
The parties being once in court, ſubſequent proceedings are the ſame 


Fals JUDGMENT, 
In all cafes of error in the proceedings of courts not of record, à writ 


of falſe judgment lies, in like manner as a writ of error lies on erroneous 


proceedings in courts of record, 
It may be ſued by any one againſt whom judgment is given, or by his 


| heir, executor, or adminiſtrator z and this although there were other de- 
fendants who refuſe to join, which cannot be done in error, 


The Proceſs thereon. 


The proceſs is nearly ſimilar to proceedings in error (which ſee abowe) ; 
the aurit iſſues out of chancery, and is got by applying to the proper 
curſitor: on return thereof, the record is to be certified, and then plaintiff 


muſt aſſign his error. He may alſo ſue his ſci. fa. ad. aud. erreres ; or, as 
is now the uſual practice, may rule defendant to appear and argue errors, 
The writ of falſe judgment is a ſuperſedeas to all proceedings below. If it 


abate, or plaintiff be nonſuited, defendant ſhall have a ſci. fa, quare exe- 


as in error. 


HABEAS Corpus. 
There are ſeveral writs of habeas corpus; ſome uſed in criminal caſes, 


: as the hab. cor. ad. ſubjiciendum, and the hab. cor. ad. deliberand. & reci- 


jend.; others to charge defendants with freſh actions when in cuſtody, 
as the hab. cor. ad. reſpondendum ; and others to charge priſoners in exe- 
cution, as the Hab. cor. ad. ſatisfaciendum z but the habeas corpus more 
particularly neceſſary to be treated of here, is the hab. cor, ad, faciendum 


if recipiendum. 


This laſt writ lies only in civil caſes, where a perſon is ſued and in 

gaol in ſome inferior juriſdiction, and wiſhes to have the cauſe determined 
in ſome ſuperisr court. It is uſually called an hab. cor. cum cauſd; is to 
be had at all times in term or vacation, without any motion in court; and, 
upon the ſervice thereof, it inſtantly operates as a /«perſedeas to all pro- 
ceedings in the court below, . 


Hod to ſue out Habeas Corpus. 


Buy writ at ſtationer's, ready printed on 5s, ſtamp ; fill it up, taking 
care to ſtate the ſtyle of the court or perſon to whom it is to be delivered 
with accuracy; make precipe for office; carry writ and precipe to ſigner 

of crits in B. R. and prothenotary in C. B.; ſigning in vacation 
6s. 8d. in term 78. 8d.; then get it ſealed; pay 7d. ; make it return- 
able immediately before ſome judge of the proper cou-“: if before the 
Chief Juſtice any other of the judges will turn the priſoner over, Carty 
it to proper ſheriff's office; pay tor the different actions with which de- 
fendant ſtands charged there; 9s. 4d. for firſt, and 28. 4d, every 
others and, if in the country, ſheriff's fees and expences for bringing 


priſoner to town. Sheriff having returned writ, by ſending officer "24s 
7 5 | + + priſonel 


x 


1NAaL PTS .  * 


priſoner to a judge's chambers, get tipflaff to carry him over to the priſon 
to which he is to be removed. Fees, judge's clerk 88. 6d. officer and 
tipſtaff 105. 6d, each, 5 15 | 


Of Bail to Habeas Corpus. 


In all caſes where a cauſe is removed from an inferior court, ſpecial 
bail is now required by 19 Ges. III. c. 70. 5 
To compel defendant to put in bail, let plaintiff's attorney get a rule 

from judge for that purpoſe; ſo if bail put in be not good bail, inſtead ot 
entering exception, apply to judge for a rule for defendant to put in better 
Bail, which muſt be within 28 days after bail firſt put in. 8 


Of Declaring, Pleading, Nc. 


Plaintiff ſhould declare within rave terms after return of Bab. cor. the 
term in which it is returnable being one, or defendant need not plead 


thereto; and as the record itſelf is not removed, he muſt declare de nowo. 


Declaration may be delivered in chief, or de bene efſe z and defendant, ac- 
cording toſuch delivery, is to plead in fame time, and ſubſequent proceed- 


ings are carried on in ſame way, as in common caſes, 


PF, e the Procedendo. 
If defendant do not put in bail, jaſtify bail, plead, &e. in due time, 


_ plaintiff may ſue out a procedendo, which is a writ grantable by any judge 


of the court into which cauſe is removed, remanding all the cauſes back 
to the inferior court in ſame manner as habeas corpus removed them to the 


- ſuperior, 


It is engroſſed on a 28. ſtamp parchment, and to be ſigned and ſealed in 


the uſual way, 


duch are the proceedings by habeas corpus to remove defendant into 
the king“ bench, in all caſes where he is in cuſtody in an inferior juriſ- 


diction, or on proceſs out of B. R. ; but if he be in cuſtody on proceſss 
from C. B. only, aud there be no action actually againſt him in B. R. in 


order to be removed to the K. B. priſon, he muſt firſt procure ſome cre- 


ditor to ſwear to a debt againſt him of lol. or upwards in B. R. upon 


which a writ muſt be ſued out in uſual way, and left at the ſheriff's office. 


Then purſue the above directions. | | 
Practical Remarks] Of the nature and effe# of the different hinds of 


habeas corpus, —The habeas corpus ad. fac. et recip. more particularly conſi- 


dered.— Of the different nes relating thereto, — At what time to be grante 


ed. Zo what places it lies. Of the return of the writ —Of bail to hab. 
cor. and of the 19 Geo, III. c. 70, —Of aeclaring,—Of pleading, and of the 
Jubſequent proceedings, —Of the procedends, 8 | 


Outlawry may be either upon meſne proceſs, or on ca, ſa. after judg- 
ment. 
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It is the firſt kind of outlawry which is here treated of, it being merely 
- Conſidered as proceſs to compel an appearance of the party againit whom 
a ſuit is commenced, 5 | ö 


And this, either when there is only one defendant who does not appear, 
and who cannot be found to be ſerved with proceſs, or arreſted thereon ; 
or when there are mere defendants, and one of them does not appear, nor 
can be found, in which caſe avtlawry muſt go againſt im before plain- 
tiff can declare againſt the others who have appeared, 

Proceſs of outlawry lies only on a ſpecial original; not on bill, nor on 
common capias with ac e. | I 


Practical Remarks.| Of the nature and eſſed of outlawry.—lIn what 
caſes it lies. Againſt whom it may be awarded, Il hether againſi peers.— 
Infants. eme ſale er cevert, Of outlawry where there are ſeveral de- 


Unt, 


Of the Proceſs. 


Draw up precipe for ſpecial original; carry it to curſitor of proper 
county, who will make out original writz or in B. R. to filazer, who 
will get the original of curfitor, If carried before the i day of term, 
original may be made returnable of the term preceding. Sue out capias, 
alias, and pluries; let there be 15 days between the ee and return of 
_ each, They may be taken cut at once, and returned xon ef? inventus, 
Carry pluries to flazer in B, R. who is alſo the exigenter, and in C. B. 
to ecigenter. Proceſs of outlawry then begins by the exigi facias and 

"writ of proclamation being made out. The extgt facias is to order ſheriff, 
at hve ſucceſſive county courts, to exa or demand defendant to appear. 

FT his is done in the county where the action is laid, which is generally 
Londen, the hu/tings there (which are the county courts) being held once a 
fortmight. The writ of proclamation. otders ſheriff to proclaim detend- 
ant three times in fome notorious place in the county or neighbourhood 
avhere defendant lives; fo that this writ muſt always be directed g0 fuch 
ſheriff; though the exzgr facias may have been directed to another, The 
laſt of the proc/amations muſt be made one month at leaſt before the 05 
exattion, If defendant does not appear upon being quinto exadus, he is 
returned entlazwved, F ab nd = 

It ſometimes happens that there are not /e county courts, or huſt- 
ings, between the teſle and return of eig, fac. in which caſe, when you 
fetch it from the compter, or ſheriff 's office, and do not find ide exactions 
returned thereon, carry it again to fazer or exigenter, who will make out 
allecaturs until the hve exactions are complete, They muſt be five ſuc- 
ceſſibe county courts; for if any intervene without an exadion being 
made, a new ex#7 fac. mutt iſſue. „ | | 
Pracbicul Remarks.) Of the ſpecial original aubereon to ground the 
outlawry, Of the afjidavit of the debt, and whether it is neceſſary to be 
made cr ist.—Of the capias, alias, and pluries, their teſtes and returns — 
Of the nature and eff-ct of the exigi facias, its tefle aud return, —()f filing 
warrant of attarney, aud the neceſſity thereof, —Of the exactions and procla- 
| ud tions 3 bi to be matte by Gerig, aud where, —Of the reluruing [42 ex- 
I gent, and ar it & proclamation, | DC of 
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Of obtaining Satisfaction from the Outlaws Chattels and 
e Lands. MS 


Defendant being returned eutlavved, the filazer in B. R. and the 


clerk of outlawries in C. B. with whom the exigent is filed, will make 
out a capias utla ga tim either general or ſpecial, i. e. againſt defendant's 


body only, or againſt his body, goods, or lands, whereſoever they may 


be. Upon this writ ſheriff may extend and appraiſe dcfendant's goods 


by an i, plaintiff paying charges of inquiſition, Inquiſition being 
taken, cap. utlag, ould be returned, and in B. R, carried to fllazet, 
in C. B. to clerk of outlawries, who will tranſcrive ſame, and tranſmit 
it into court of exchequer. Then apply to clerk in remembrancer's of- 
fice for a wvenditioni exponas, by virtue whereof ſheriff may ell the goods. 
If the amount of ſuch ſale be above 50l. apply by perztion to Jords of 
the treaſury for the money levied to be paid to you by ſheriff in ſatisfac- 
tion of debt and coſts. This petition wili be referred to the ſolicitor of 


the treaſury who will examine into the nature of your demand, and 
make his report accordingly z whereupon he will procure a avarrant from | 
the treaſury to the attorney-general for him to conſent to ſuch payment 


| "IE 808 * b * . 7 


. 
" 


being made on motion in court. A brief, with two guineas, is given 


him for that purpoſe z and alſo a brief to counſel to move in court of 


exchequer accordingly. An cder is then made to ſheriff, engrofſed and 
ſealed with a ſubpœna annexed, and in cale of his diſobedience an atzach- 
ment will be granted. Fees and expences about 201, N 

In fame manner the profits cr z/ues of defendant's lands may be 


levied by a /evari facias, and afterwards fold by wendit. exponas,: and 


paid to plaintiff upon petition as above : but if defendant has a freehold 


intereſt in lands unincumbered, it is fometimes uſual for plaintiff to pe- 


tition lords of treaſury to grant a leaſe thereof to him, 


Practical Remarks, | Of the nature and extent of the remedy of 3 
ing ſatisfaction from outlaws goods or lands, Of the proceedings of the 


deri in making inquiſition, and in the taking of the iſſues, Il hat Jhall be 


accounted iſſues —Of getting the iſſues applied to plaintiff*s uſe, —Of the crit 


of melius inquirendum, in caſe of a defective return of inquiſition. 


_ Of ſuperſeding the Exigent before Outlawry, 


If-defendant would avoid the outlawry after an exigent ſued out againſt 


it, mentioning at whoſe ſuir, the nature of the action, and when exigent 
is returnable z from which note filazer in B. R. or exigenter in C. B. 
will make out a ſup-r/edeas on defendant's attorney entering appearance, 
if action xct bailable: which ſuperſedeas mult be carried to ſheritf for his 
all;wance thereof before the return of the exigent, It is a writ ſetting 
forth the exigi fac. having iſſued, &c. and. ordering ſheriff to forbear 
further proceedings, defendant having duly appeared in court before ifſu- 
ing thereof, and offered to anſwer plaintiff, though perhaps the fact may 


granted, 1 
„ Pradtical 


him, he muſt find out to what ſheriff writ is direted, and get a note of 


be otherwiſe, The fees are about 105; bur if the action be 4azlable, you 
muſt put in and juſtify bail in uſual way before /uperſedeas will be 
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58 ANALYSIS 


Prafical Remarks] Of the old practice reſpedting buil on „ e s 
_ appearing upon the exigent, and of the alteration therein — Of the nature 
and operation of the Juperſedras,—Of the advantages fo defendant of coming 


in upon the exigent, 


Of being taken upon or appearing to the Capias FR 
Upon an arreſt on cap. utlag. if the action be Sailable, bail-bond muſt 
be given to ſheriff for Gefendant's appearance, and then he may be 
diſcharged : . if no! bailable, he ſhall be diſcharged on his attorney enter- 
ing common appearance, and the outlawry ſhall be reverſed: in the firſt 
caſe, by motion in court; in the Ia, by a judge's order. 

Praftical Remarks.) Of the ancient practice reſpefing bail upon an 


arreſt on the cap. utlag.— 5d Of the alteration therein by ſtatute 4 & 5 W. GM. 
c. 18 N the nature of the rec:gnizance of ſuch bail. 


Of rever ſing the Outlawry. 

The intent of the proceſs to outlawry being only to compel an appears 
ance, whenever this intent is anſwered, either by defendant's voluntary 
appearance, or by his being arreſted, although it may not happen until 
after the awarding of the cap. utlag. the court will, generally, upon 
motion (bail, if requiſite, having been firfl put in and Juſtified, or the 
debt and coſts ſatisfied), reverſe the outlawry, on payment of ces of 
outlawwry : but it may happen, that defendant is pat to his writ of error to 
reverſe outlawry. 1 5 
Pradlical Remarks.) In what obs and hos whe terms, court wwill 
reverſe outlatury on motion: 1. When defendant comes in upon the exigent : 
2. When he appears or is arreſted on cap, utlag.— In what caſes cutlazwry 
may be reverſed by writ of error: 1. On defendant's appearance on ex igent : 


- 2» EAI the arreſt or appearance of defendant on cap. utlag. 
07 declaring after Oullawry reverſed. 


U pon . of outlawry, plaintiff begins de 222/03 he muſt ſue out 
new oripinal, and proceed as in other caſes z but this new action mutt be 
commenced within a year after outlawry reverſed by 21 Jac, II. k. 16. 


Declaration need not have the ſame venue as in former original. 


Practical Remarks.) Of the putting in of bail, and the nature of their 
recognigance on reverſal of outlawry, and herein of 31 Eliz, c. 3.—0f the 


reſtoration of the outlaws goods, Cc. after outlawry reverſed or deter- 
mined, 


PARTITION. 
A writ of partition is the remedy which ceparceners, feint-tenants, or 


tenants in common, have to compel each other to divide the nd ſo jointly 
held, in order to hold the ſame in ſeveralty. 


Coparceners were always compellable to michs partition at common 
law z but joint-tenants, and tenants in common, were not ſo, until the 


ſtat. 31 Hen. VIII. c. 1. and 32 en, VIn. c. 32. 
: The 


ANALYSIS. 


The proceedings on the writ of partition are now regulated by the 
8 and 9 Will. III. c. 31. made perpetual by 3 and 4 Anne c. 18, and 


190 


are as follows: 


Of the Proceſs. 


Sue out an original writ, to be had of the cur/itor 3 upon which the 
' ſheriff ſummons the tenants, | 
If they do not appear on the guarto die poſt of return of writ of par- 1 
tition, get affidavit of the ſervice of the writ to be made by the ſheriff's _ 
officers who ſerved fame z after which ſue out a pone or attachment; ſerve 

it in ſame manner as writ of partition, | 
It ſhould be teſed on the quarto die poſt of the return of writ of parti- 
tion, having 15 days between teſte and return. There muſt alſo be 40 


days between ſervice of writ of partition and return of pone or attach- 
ment, | WS : | 


Of Tenant's not appearing, and of Fudgment by Default. 
If tenant do not within 15 days after return of writ of pore or attach- 
ment Cauſe an appearance to be entered in the court where writ was re- 
 turnable, demandant may enter his declaration, and the court will pro- 
ceed to examine demandant's title and quantity of his part and purparty 
and accordingly as they ſhall find his right part and purpart to be, they k 
will for ſo much give judgment by default, and award a writ to make 4 
partition, whereby ſuch proportion, part and purpart, ſhall be ſet out 
| ſewerally; which writ being executed (after eight days notice to the occu- 
pier or tenant of the premiſes) and returned, final judgment ſhall be 
thereupon entered, and all perſons ſhall be concluded thereby, 


1 5 Of the Tenant's Appearance. 
If tenant appear, demandant declares; to the declaration tenant 
es and the parties, being at iſſue, proceed to trial as in other 
Caſes. | | 5 


By ſtat. 8 and 9 W. III. c. 31. there can be no plea in abatement tothe 
declaration, 80 


And indeed the only plea in bar ſeemed to be non tenent inſimul, every 
other being tantamount thereto, 


* party may confeſs the action, and conſent that partition may be 
made, | e 


/ Judgment in Partition. 

There are te judgments after confeſſion of the action, or verdid for 
demandant: the fin judgment is, quod partitio fat, upon which a writ t 
de partitione facienda goes to the ſheriff for him to make partition: this = 
being done, either by ſheriff or under-ſheriff, according to ſtatute of 
William, ſheriff makes his return accordingly, Then, upon the return 
of the writ de partitione fdcienda, final judgment is entered quod partitto 
Arma el ſtabilis in perpetuum teneatur, 20 . | 
Partition is a real action, and no damages are recovered. 
| a | | PROHIBITION. 


WA. .. TS 


PrRontBITION.. 


What it is, and whence it iſſues. 
Prohibition is a writ forbidding an inferier court to proceed in any 
cauſe depending there, on ſ#gge/tion that the cognizance thereof belong- 
eth not to them. | | | 


The court of K. B. being the ſypþerior common law court, hath an un- 
queſtionable power of awarding prohibitions, 


7 


So may the court of chancery, the writ being made returnable into B. R. 


or C. B. 
Fo now may the Common Pleas by a ſuggeſiizn upon record, not other- 


Of moving for a Prohibition, and of the Suggeſtion. 


When you intend to move for prohibition, firit prepare ſuggeſiions 


Which is a ſtatement of the proceedings in the inferior court, and ſuggeſt- 


ing the ground of the application for a prohibition, To do this, copies 
of the proceedings below muſt be had, and allo an affidavit that they are 
true copies, Szgge/izon ſhould be entered on the roll, and a copy on 
treble 1d. ſtamp paper be left with cer of papers in B. R.; but in 
C. B. no copy is made, Prepare brief, reciting therein ſuggeſtion and 


affidavit, for counici to move: if rule obtained, draw it up in B. R. 


with oleh of the rides in C. B. with ſecondary, 7 
Upon ſhewing cauſe, if it appear to the court that the ſurmiſe is not 
true, or tha! there are not good grounds for granting providition, it will 


be denied: if che matter be doubtful, they will order the party to de- 


clare. 


Of the Writ of Conſultation. 


Tf after a prohibition granted, either the watter in iſſue be found for 


deivncant, or any other ſuthcient caule appear why ſuch tien ſhould 
not have been allowed, the court grants a conſultation, Which is a writ in 
the nature of a procedeude, authoriſing the inferior court to proceed in 
| the cauſe, notwithſtanding ſuch prohibition. 
Practical Remarks.] Of the nature and effet of prohibition. —IVhence 
it iſſues. Of the difference in the courts of B. R. and C. B. in award- 
ing prohibition, In what caſes it will be granted, and whether granting it 
be diſcretionary or nat, —Of the ſuggeſtion, —Of proving the ſuggeſtion, and 
herein of the flat. 2 and 3 Edw, VI. c. 13. —ln what caſes it ought to be 
| proved, and at what time. Il bat prof is neceſſary.— O entering th? 
proof of ſuggeſtion on record. In what caſes ſuggeſtion muſt be verified by 
devil. —Of the extent of the prohibition granted, qwhether abſclutely, or 
oc uſque until a particular ad is done, —Of declaring in prohibition. —Of 
| the coſls in probibitian, and herein of 8 and q Will. III. c. 19,—Of diſe- 
bedience to the writ of prohibition —Of the conſultation, Its nature ard 
ep-ration,—When granted Of granting prohibition after conſultation 
 atvarued, | 5 
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Qu ARE IMP EDIT. 


A quatre impedit is a poſſeſſery action, and the only one now in uſe in 


caſe of any diſturbance of patronage to a church or eccleſiaſtical benefice, 
It is equally remedial whether a man claims title by deſcent or purc boo. 


It can only be brought in C. B. except by the king. 
Of the Proceſs. 


Get original writ of cnr/itor 3 carry it to proper ſheriff's office; ſheriff 


muſt cauſe defendant to be ſyummoned by good ſummoners, and return 


their names upon the original, The /ummons is to be ſerved on tenant 
or at church-door. If defendant neither appears on quarts die poſt of 
return of writ, nor eſſoins, proceed to compel an appearance by a!tach- 
ment and diſlringas., On default of appearance, or caſting an eſſoin, 


upon return of firſt difiringas, by ſlatute of Marlborough judgment ſhall be 
for plaintiff, and a writ iſſue to the biſhop, _ 1 | 


Of the Mrit of Ne Admittas. | 
If plaintiff ſuſpect that the biſhop will admit defendant's clerk pend- 


ing the ſuit, immediately after ſuing out quare impedit, ſue out allo a ne 
admittas, which 18 a prohibitor 


y writ commanding biſhop not to admit any - 
one till ſuit be determined, | i | | 

Of declaring, Oc 

If defendants appear, plaintiff declares, to which they may plead in 

abatement or bar, and go on to iſſue or demurrer and trial as in other 


caſes : but the pleadings in this action, and the rules concerning them, 
are both difficult and intticate. TE | 


. Of the Judgment. : 
The judgment for plaintiff, if the right be found in him, and he has 


_ commenced his action in due time, is, 75 recover his preſentation ; for the 


effecting of which the writ ad aamitiendum clericum iſſues, directed to the 
biſhop, ordering him to admit a fit perſon at the preſentation of the 


Pradical Remarks.) Of the nature and e ſtect of the quare impedit.— 
Of the lime when the action ought to be brought.—Of the parties to the ſuit. 
—Of the teſte and return of quare impeart,—Of judgment by default, and 
herein of the ſlatute of Marlborough, —Of the four prints to be enquired into 


| before final judgment, —Of the writ of inquiry for that purpeſe. O, the 


writ of ne admittas, Of the appearance of defendants. —Of declaring in 
quare impedit.— Of pleading therein, —Of the werdie, ana what ought 4 
be found by the jury upon the trial, —Of the judgment, and of the qwrit of 
aamittendum clericum, | he | 5 | 


Qu 
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Qur TAM ACTIONS. 


Where the ſtatute gives a penalty, half to the king, or to the poor of 
the pariſh, and half to the perſon who ſues, it is called a qui tam action, 
becauſe plaintiff proſecutes as well for the king, or the poor of the pariſh, 
as for himſelf, qui tam pro domino rege quam pro ſeipſo; but where the 
whele of the penalty goes to the perſon ſuing, it is more properly a popu- 
lar action; though 4orb may be called popular, 
The proceedings in a qui tam action are the ſame as in other caſes, 
excepting that in a common ſuit plaintiff and defendant may compromiſe 
in any manner they pleaſe z whereas qui tam actions, by ſtatute 18 Eliz, 
c. 5. cannot be compounded without leave of the court on..pain of the 
pillory, and 10l. forfeiture, | 1 8 
Leave to compound is to be obtained upon notion, for which purpoſe 
draw up an affidavit of the ſtate of the facts, the amount of the penalty, 


and the terms upon which the parties have agreed to compound; give it 


to counſel to move, and alſo brief to conſent to motion on the payment 
of the ſum agreed, Of this compoſition the king muſt have his moiety, 
immediately paid to the maſter of the crown-office, Rule to compound 
is then drawn up by clerk of rules in B. K. or ſecondary in C. B. 
Where a perſon is conſcious of having offended againſt any penal 
ſlatute, and is apprehenſive of being ſued for the penalty, it is not unu- 
ſual for him to procure ſome friend to commence a ſuit againſt him, in 
order to foreſtal other actions; but to prevent in a great meaſure this 
practice, the ſtatute of 4 Henry VII. c. 20. enacts, that no recovery, 
otherwiſe than by verdick, obtained by colluſion, in an action popular, 
ſhall be a bar to any other action proſecuted 49nd fide : ſo that a judg- 
ment on verdi muſt be obtained to render ſuch amicable ſuit effeftual, 


 RepLEviN. 


| What it is. 

Whenever a perſon diftrained upon, wiſhes to regain poſſeſſion of the 
things diſirained, i, e. to repleay them, upon application to the proper 
| ſheriff of the county, his goods will be reſtored, provided he firſt give 
ſecurity that he will proſecute his ſuit (i. e. his action of replewin, in order 

to try the legality of the diſlreſs) ; and alſo, that he will redeliver the _ 
goods diſtraiued, if judgment be againſt him, . 5 
Replevin is therefore a remedy grounded upon a diſtreſs. 

Practical Remarks| Wha may replevy,—What property ought to be had 
In the things difirained, —When goods cannot be replevied, —Of claiming 
property at the time of making replevin, and of the writ de proprictate 
probanda, 8 | | 


Of the Nature of a Diſtreſs. 


At common law, in all caſes, a diſtreſs, when made, was holden merely 
as a pledge; the things diſtrained could neither be ſold nor diſpoſed of. 
But now by flat. 2 /. & M. c. 5. in all caſes where the diſtreſs is 


for rent (but not otherwiſe), the landlord diſtraining may, after a 18 
| | ET ain 
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ain time, and under certain reſtrictions, ſell the goods diſtrained, and 
fatisfy himſelf his demand. met R 
There are alſo other ſtatutes beneficial to landlords reſpecting pro- 
ceedings in rein, grounded on diſtreſſes for vent. In treating of this 
ſubjeQ, therefore, it ſhould be conſidered whether the diſtreſs be for 
rent, or not. 1 | 


How to make a Diſtreſs for RexT, and 10 ſell the ſame 
805 | under 2 W. & M. 55 


The landlord himſelf, or any other perſon as his bailiff by an authority 
from him in writing, may make the diſtreſs. It is done by ſeizing any 
article of goods in the name of the whole, as a diſtreſs for the rent due. 
Alfter which make an ſaventory of ſuch quantity of the goods as you 
think ſufficient to cover the demand; give tenant a copy thereof, and 
alſo 2 written notice of the diſtreſs being made, and for what cauſe z and 
that if the goods be not replevied within five days, they will be appraiſed 
and fold, | | 7 r 
Taue goods may be removed from the premiſes, giving notice to tenant 

of the place to which they are removed 3 but the common way is to put 
a man in poſſeſſion. a e 
If no tenant or other perſon on premiſes leave the notice there. 

At the end of the five days allowed by the ſtatute (which are exclufeve 
of the day of notice of diſtreſs given), ſearch at ſheriff*s office whether 
godds are replewied; if not, and tenant on demand refule to pay the rent, 
and charges of diſtreſs, get a conſſable, and two ſworn appraiſers; the 
latter are to appraiſe the goods upon cath, which the con/tab/- is authoriſed 
to adminifter, An inventory, with the appraiſement, is to be ſigned by 

the appraiſers, and there ſhould be indorſed thereon a memorandum, 
ſigned by the conſfable, of his having duly adminiftered the oath z and ano- 
ther memorandum ſigned by the appraiſers, of its being their appraiſement 
upon oath, All of which ſhould be tranſacted before witneſſes, as it may 
be neceſſary hercafter to prove the regularity of the proceedings, | 
The goods being appraiſed, as above, ſell them either to the appraiſers 
themſelves, or any other perſons, for the beſt price you can. Out of 
the proceeds, dedu@ your rent and reaſonable charges of diſtreſs, and 
pay ſurplus to the tenant, _ : | 3 5 
Formerly the leaſt irregularity in the above proceedings would 
make the parties treſpaſſers ab initio; buhnow, by ſtatute 11 C. II. c. 19. 
it is otherwiſe, and the party aggrie ved ſhall only have his action of 
treſpaſs, or on the caſe, for the ſpecial damage ſu/tained by reaſon of ſuch _. 
irregularity, | | OS „ 
Fractical Remarks.) Who may diſtrain.— For what cauſes diſtreſs 
may be made, — ll hat goods avere liable to be diſtrained at common laww.— 
What have been rendered ſo by flatutes, Of the intereſt the diſirainer has 
in the goods, Of impounding cattle diſtrained. Of the /iatute 2 WW. & M, 
in caſe of diſtreſs for rent. . 


When to make Replevin. 


It diſtreſs were for reut, replevin muſt be made within five days after 
nolice of ſuch diſtzeſs as above mentioned, N le 
M 


=. OR - N 4 L; 2 8.1 8. 
If. diſtreſs were not for . there is no fixed time, the goods diftrained 
— as at common law a a mere ge] in the hands * the diſtrainer, 


©, 


- 6 
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How 70 make Replevin, 


* Go to ) ſheriff's office, carry with you two reſponſi ble ſureties, enter 
into replevin bond conditioned for proſecuting ſuit and returning goods 
as above wentioned, and replevin will be made, 

Praclical Remarks.) Of. the made of making replevin at common law, 
07 the alteration therein, by the flat. of Marlhb,—Of the further improve- 
ments by 11 C, II. f the flat. 1 & 2 P. & M. c. 12.—07 the conduct 
aud N of the Sheriff i in : ſearching for the cattle or goods to make replevin. 


Of the Aion of Replevin. 


Tha uſual way of commencing the ſuit, is by plaint in the ſerif”; , 
court; but it may be by writ of replewin there, or in B. K. or C. B. 

Though diſtreſs be for above 40s. the cauſe may be determined in the 
inferior court. 

Fradlical Remarks.) Of the kinds of action in 8 the e, 
and in the detinuii.— f the court in which the ation may be brought. Hou 
it lies in county cour! by writ and by plaint, —Of the writ of replevin, and 
of the capias in withernam,—Of proceedings by 2 8875 and in N 260 
ei, 5 rig is limited. 


Of the Aff gumen: of the Replevin Bond. 


Ik the diſtreſs be for rent, but not otherwiſe, ſheriff, at the requeſt 
and coſts of the avowant, muſt affign the replevin bond to him, Wo 
may afterwards ſue the ſureties thereon in his own name, provided the 
plain tiff do not proſecute his ſuit agreeable thereto. Stat. 11 G. II. c. 19. 

It may be aſſigned in four days excluſive after the time limited therein 
for plaintiff to proſecute his ſuit. The mode of aſſigning and proceeding 
on replevin bond, is the ſame as on bail bond, which ſee ante, p. 16. 


Of Removing. the Suit from County Court into B. R. 
or. C. B. 


Either party wiſhing the cauſe to be determined i in a ſuperior court, 
may remove it thither, which is done, if proceeding below by plaint, by 
recordart facias lequelam, vulgarly called a refalo. 

Make precipe for curſiter, of the proper county, who will prepare the 
'writ, carry it to underſheriff, It is returned of courſe. 

If ſheriff return tardè, ſue out an alias. 


of compelling the adverſe Party. to proceed, when Suit 15 
removed. 


uf, If removed by Plaintiff. 
On return of refals, file refalo, plaint, &c, with filazer, ſearch for 
. defeudane 's appearance z if none te be found, _ him a rule to appear; 
W | upon 


© 
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upon non - appearance thereto, ſue out à pene, and after that a difringas ad 
infinitum until he does appear, then declare; n | 


24, If removed by Defendant, , 955 
File refals and return with flazer, and enter an appearance, then give 
rule for plaintiff to declars; and for want of declaration, when rule ex- 
pires, ſign judgment of 20 pros, if for rent, according to 19 Car. II. 
which ſee infra; if not for rent, in order to ground thereon a retorn. 
habend; as at common lg. | 
Practical Remarks.) From what, and into what courts' replevin ſuits 
may be removed, Of the time and manner of removing ibem. li ho may 
remove then. Of 'the different writs fer that' purpoſe,—the pone,—the re- 
falo,—the certioreri,—When to be reſpectively aſed. Il hat to be dene by 
the party removing the ſuit.— lou defendant is to proceed if cauſe be removed 
by plaintiff, and refals not filed, and herein of the writ of precedendo,— 
Of figning non pros for not declaring, —Of plaintiff proceeding in his ſuit 


after judgment of non pros, —Of the writ of ſecond deliverance, 
Of the Declaration, and other Proceedings in ſuperior 

. Court, VVV 
Refalo being returned, and appearance of defendant entered, plaintiff 
muſt declare de nowo, nor need any notice be taken of the former pro- 
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ceedings; to which declaration, defendant may plead in abatement or in 


bar, or may 4vew, or make conv/ance, 1, e. juſtify the taking in his own- 
right, or as bailiff in the right of an9her, and the parties go on to iſſue or 
demurrer, which is tried or argued in the uſual way, only both parties be- 
ing ders in reple vin, either of them may take down the record to trial. 
Practical Remarks.) Of the particularities requiſite in the declaration in 
replevin.—Of the pleas in abatement and in bar, —Of the ſuggeſtion in nature 
7 an awry in caſe of pleading priſal in auter lieu, and herein of Hat. 21 
H. VIII. c. ig. the avowries and conuſance.— Of making up iſſue in 
replevin, and carrying down record to trial. e 


D/ Judgment and Execution in Replevin. 
1h, If Judgment be for Defendant, and the Diſtreſs was for Rxr. 


If plaintiff ſuffer himſelf to be non profſed at any ſtage of the ſuit after 
the cauſe has been once removed, defendant may ſign a non pros, and 
enter up judgment pro retorn. habend, z after which, by 17 Car. Il. c. 7. 
upon his making a ſuggeſtion in nature of an avowry or recognizance for 
ſuch rent, to aſcertain the court of the cauſe of diſtreſs, the court, upon 
his prayer, ſhall award a writ of inquiry, directing the ſheriff to inquire 
into the ſum in arrear at the time of the diſtreſs taken, and the value of 
the goods diſtrained. Upon-return of the inquiſition, avowant ſhall have 
Judgment for the arrears of ſuch rent, if the things diſtrained be of that 
value, if not to the amount of the value thereof, together with his ful} 
cots of ſuit, for which execution is to go in the common way. 


11 
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Tf plaintiff be £7 wg: at the trial, or has a verdid againſt him, then 
the ry at the trial ſhall inquire as above, and ayowant have judgment 
in the ſame way, ON” DO es, ; 

So if judgment on demurrer be for avowant, the ſame remedy is given 
as firſt above mentioned. 5 


2, I Judgment be for Defendant, but Diſtreſs xo r for Rent. 
In all other caſes, except of diſtreſſes for rent, judgment for defendant 
is at common law, pro retorn. babend. and alſo his damages ſuſtained 
which damages, if judgment be on non pros or demurrer, ate to be aſcer- 
tained by a writ of inquiry; but if judgment be after verdid, or on a 
nonſuit upon trial, are to be aſſeſſed by the jury on the trial. . 
In all cafes where the things diſtrained are not to the walve of the 
rent, you may diftrain.again for the deficiency, 5 85 


* | 34, If Judgment for Plaintiff, | 

The plaintiff having already the poſſeſſion of the goods diſtrained, the 
judgment can only be for his damages ſuſtained, which are to be aſſeſſed by 
Jury on writ of inquiry in caſe of judgment of non pros, or on demurrer, 
and by the jury on the trial, if judgment be after verdi&, or on a non-ſuit 
at trial. | | ig ads ER 

Practical Remarks.] Of the conflruttion and extent of flatute 17 Car, 11, — 
How to proceed if jury omit to inquire of the value of rent in arrear,—Of the 
judgment and execution in caſes not within that ſtatute. . 


Of the Remedy of the Defendant, in caſe no Return of the 
Goods be made by Plaintiff after Judgment on the Writ of 
© Retorn, Habend. EF 1 


If after judgment and retorn. habend, ſued out, whether judgment by 
default or not, an eſloinment (elongata) ſhould be returned, and the plain- 
tiff ſhould not ſatisfy judgment, avowant may proceed againſt the ſure- 
ties, if diſtreſs were for rent on the replevin bond according to 11 G. II. 
c. 19. as above mentioned; but if net for rent, or if he prefer the com- 
mon law remedy, and takes no aſſignment of the bond, by ſcire facias 
againſt the ſureties, and if they be infufficient, and a aii returned to 
the ſci. fa. then by /ci. fa. againſt the h or by an action upon the cafe 
againſt him for taking inſufficient ſureties, for the Aeriff, under/heriff, and 
replevin clerk, are all anſwerable to the defendant for the pledges. i 
In order to proceed againſt the ſureties, apply to veplevin cler& for their 
names, which if he refuſe to give, court on motion will grant a rule to 
compel him to diſcover them. | 5 | wy 
Pradical Remarks.] Of the common Iaw remedy in ſuch caſe, and herein 
of the proceedings againſt the ſureties and the ſheriff, —Of the ation againſt 
Nheriff for taking inſufficient pledges, — And of the remedy given by 11 G. II. 
6. 19. * | 


Richr.—HArit of. =” 
The avrit of right is the higheſt writ in the law, It only lies of an 
eſtate in fee imple, and is uſed either when no peſſeſſory action yy . 
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brought on account of the ſtatute of limitation: having attached, or when 


ſuch action has been brought and Judgment given againſt demandant. 
Even this remedy muſt be proſecuted within ty years of the ſeiſin of 


the perſon under or through whom demandant claims; for after ſixty | 


years uninterrupted poſſeſſion, no title is ſuffered to be impeached. 


Of the Proceſs, © 


Get writ of cxr/itor, upon which ſheriff muſt cauſe the tenant to be 


ſummoned by good ſummoners, which muſt be by perſonal ſervice, or on 


the land, and proclamation muſt be made at the moſt uſual door of the 


pariſh church where lands lie. Sheriff muſt make return of writ, in- 


dorſing thereon the names of the ſummoners, and the day he made procla- 
mation. Upon default of tenant in not appearing or efſſoining on return of 
writ, a grand cape iſſues, commanding ſheriff to ſeize the lands de- 


manded. Tenant may, on return thereof, come in and fave his default, 


which is generally the caſe, Demandant then declares,—tenant pleads ;— 
if the general iſſue, he does not conclude to the country in the uſual way, 
but he puts himſelf upen the grand afſize, praying a recognition to be made, 


whether the greater title be in him or in demandant, Upon the iſſue or 
miſe, as it is Called, being ſo joined between the parties, a writ or ſum- 
mons 18 directed to ſheriff, commanding him to ſummon four knights girt 


with ſawords to be before the Juſtices at Weſtminſter on return of writ, 
to make eledion of the grand aſise between demandant and tenant, If 
ſheriff make no return thereof, an alias 2vrit of ſummons iſſues, which is 
returned with the names of the four knights ſummoned, Upon the re- 


turn thereof, the four knights appear in court, and being placed in the 


jury-box, are ſeyerally ſworn lawfully and truly, to chooſe twelve knights 


girt with ſwords, of themſelves and others, which beſt know and will 
declare or ſay the truth between the parties, The four knights having 


choſen of themſelves and others twenty-four, a writ of wenire facias then 
iſſues, commanding the ſheriff to cauſe to come before the juſtices of 
C. B. the four knights, and the other. perſons named by them, recog- 


nitors chofen to make recognition of the grand aſſze between the demandant 
and tenant, Upon the day of trial, the recognitors appear, or beſt part 
of them, who are ſworn, and try the matter of right between the parties. 

If they give a verdict for demandant, he has judgment to recover his 
ſeiſin againſt the tenant, zo held to him and his heirs quit of the faid tenant 


and his heirs for ever, ; : 

There is much reading in the books reſpecting the proceſs on writs 
of right, which appears not a little difficult and intricate z; but the above 
ſhort account thereof, chiefly taken from the proceedings in the late caſe 
of 'Tyſſen and Clark, reported in Wilſon, may be ſufficient to anſwer 
our preſent purpoſe, e | 5 


* 


8 SCIRE FACIAS, 

A ſcire facias is a perſonal action. 5 

But it may more properly be defined, a judicial writ, in the nature of 
an original. Judicial, inaſmuch- as it is founded on a judgment, or 


other 
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other iatters?” record; and in the nature of an btn fineefimilar p pro- 
ceedings may be had thereon, as in common ad | 
1 This writ lies for a variety of purpoſes, but ſt is moſt gegerally uſed 
| either to compel bail, whoſe recognizance is forfeited, to ſatisfy tbe 
judgment obtained againft their principal; or to revive a Judgment after 
the time for taking out execution thereon is elapſed, or one of the e 
to the ſuĩt is dead. 
We have already conſidered Proceedings againſt bail, ante, p. 54. it 
only remains to ſhew the mode of reviving judgments by ſci, fa. , 
Praftical Remarks] Of the nature 7 the 3 5 feriets 2 in what caſes k 
it i 385 Proper remedy F 


Of the Seire Facias to revive a Judgment. 


There are three caſes i in which it may be N e to revive the Judge 
ment by ſet. fa. | 


ft, N. here the Parties to the Suit are Ac LIVING, 7 But the Time allawed for 
taking out Execution is elapſed. 

In all actions whatſoever, if execution be not ſued out owinhit: a year 
and a day from the day of ſigning final judgment, or in the caſe of 
writs of error, or infunctions, from the time ſuch impediment 1 1s removed, 
Judgment muſt be revived by /cz. fa. 5 | 

But the judgment may be kept alive by ca. ſz. or fi. fa. being :Nued 7 
out within the year, and returned, filed, and entered upon the roll, 
though no execution actually made, as it may afterwards be continued to 

the time of making execution. | 

Sci. fa. muſt be brought | in the lame county where py action com- 
5 menced. 
= Practical Erde! 2 PVT) uſes? a ſei. fa. to revive a judgment 
| Jay at common law.—Heow the remedy was extended by flat, Weſt. 2. 
13 Ed. I.— Of the time allowed after judgment to ſue out execution,—or ofter 
interlocutory judgment to execute inquiry, —Of executions as to writs of error, 
injunctiens, ceſſet executis, Ac. —Whether. an execution is void, or only 
nw woidable if ſued out without a ſci. fa. ben a ſei. fa. cannot be fed out 
. without motion, —Of the ſei. fa. where there are ſeveral defendants —Of 

| | the ſci. fa. in cuſe of the bankruptcy of the par ty,—In what county ct. fas, 

ſhauld be brought. —Of entering and continuing execution on the roll. 


Of the Intent of ehe Scire Facias to revive a 8 

The intent of the ſcire facias is to give the party againſt whom execu- 
tion is about to be iſſued, notice or warning thereof, that he may not, 
after a judgment has been dormant for a length of time, be taken by 
ſurpriſe; and alſo, that he may have an opportunity of Aewing cauſe 
why ſuch execution ſhould not be awarded. But by the general practice 
this intent is defeated, ſor it ſeems to be in the plaintiff's power to 
' 8 cauſe the defendant to be ſummoned, or pot, as he thinks fit z and indeed 
= the moſt uſual way is, to revive the n by ſci. Va. without giving 


the part any notice. 
part) of 
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AI NAL TS IS. 
ee fn tHhe- Proceſs thereon. 


17, If Defendant is to be ſummoned, 25 
Ingroſs ſci. fa. on 28. 6d. ſtamp parchment; get it ſigned. by ſigner 
of writs, pay 18, 8d.; ſealing 7d.; carry it to ſheriff's office for war- 
rant or ſummons thereon, pay 28. 4d. 3 leave writ and ſummons at the 
„ wml ony eng ACS en yhd e ; 
If proceedings were by bill in B. R. ſci. fa. muſt have eight days 
between teſte and return if by original, whether in B. R. or C. B. fifteen 
days. 125 e 
f muſt be left at ſheriff*s office four days before the return-day there- 


of; on the return- day call for it there, and it will be returned ſczre fect; 
then proceed as directed hereafter, | 


234, If Defendant is not to be ſummoned, | 

Sue out ſci. fa. as before, and leave it at ſheriff 's office, only get no 

warrant or ſummons thereon, _ | 9 8 1 
ores ene i 

If left at ſheriff *s office ove day 

before the return, it 1s ſufficient; 


It ſhould be left at ſheriff's of- 
fice four days exclufive before re- 


upon its being returned nibil, ſue 
out an alias ſci, fa. tefled the re- 
turn of the firſt, the alias ought to 


be left in the office four days eæcla- 


fie betore return thereof; fifteen 
days incluſide between the teſte of 


turn thereof, and there ſnould be 
fifteen days between teſte and tre- 
turn; upon which account, in this 
caſe, one ſci. fa. and nihil returned is 
equal to two in B. R. ſo that upon 


the ſci. fa. being returned nihil, 


firſt ſci. fa, and return of alias is 
good, | 


you need ſus out no alias; but not 
ſo where judgment is revived by or 
5 OP Es . againſt repreſentatives uf the party. | 
VM. B. The ſheriff is to indorſe on the writs the day on which the ſame 
are left at the office, . 5 | 


Of the Judgment on Sci. Fa, if no Appearance. 
Having got a ſcire feci returned, if defendant was to be ſummoned, 
or if net, after the ſci. fa. and alias, with two nibils in B. R. or in C. B. 
the ſci. fa, with one nihil are returned; give rule for judgment with clerk 
of rules, it is a ſaur- day rule excluſive, pay is. 10d, No fervice thereof 
neceſſary. At the expiration of which rule, if no appearance, enter your 


ci. fas. on a roll of the term of the firft ſci. fa. get it marked by clerk of 
judgments, and docquet ſame, then ſue out execution, 


Of the Appearance of Defendant, and the ſubſequent Pro- 
5 cee dings. | 
If defendant hear on the ſci. fa, ſuch appearance is effected. 


By defendant's attorney giving 
plaintiff's attorney notice on a flip 


of paper, that he appears for defend» 


ant upon the ſer, fa, 


| By entering ae on a fl P of 
paper at rot honotary 8. 


After 


| | £ wo” | 


After which plaintiff declares (declaration to be ingroſſed on treble 1d. 
paper, charge 8d. per folio); to which defendant pleads, &c. and the 
ſubſequent proceedings are carried on in the uſual way, | 
M. B. Plaintiff's attorney, not the clerk of the papers, makes up iſſue 
or paper book on proceedings by /cz. fa. „„ 
Practical Remarks.] Of ; time of leaving ſci. fa. in fheriff®s office— 
Of the teſte and return of ſci. fa. —Of ſummonins defendant therecn—Of 
tbe nature and extent of the judgment on ſci. fa. by de ault,—Of the decla- 
ration on ſci. fa. Of pleading thereto, and herein what pleas are allowed, 

—Of the cofts on ſci. fa, 


Another caſe, in which it may be neceſſary to revive the judgment, is 


24, Where one of the Parties, Plaintiff Or Defendant, pies arTiR Ver- 
dict or interlocutory Judgment, and ve PORE final Judgment. 


At common law, the ſuit abated in ſuch caſe ; but it is now otherwiſe 
by the ſtatutes 17 Cor. II. c. 8. and 8 9 V. IIl. c. iI. 
The mode of proceeding by /ci. fa. to revive judgments by or againſt 
the repreſentative of the party, is nearly the ſame as above mentioned 
only, if it be upon an interlocutory judgment, the intent of the ſci. fa, is 
for the party to ſhew cauſe why damages ſhould not be af/efſed ups: writ 
of inquiry; ſo that when judgment is obtained on the ſci. fa, in manner 
before ſhewn by no appearance of defendant thereto, you muſt give 
notice of writ of inquiry, and proceed in the uſual way to final judgment; 
after which, enter on the /c/, fa. roll the award of inquiry, inquiſition, and 
final judgment. „ | | 8 EY 
Alſo in C. B. in all caſes of ſci. fa.*'s by or again executors or ad- 
minuiſtrators, one nibil is not ſufficient, but proceed exaQly in the ſame 
way as in B. R. getting vo nihils to the ſci. fa. and alias, or one ſcire 
fect returned. 3 | 
Practical Remarks.) Of the remedy at common law in caſe of the death 
ef either party after verdict or interlocutory judgment, and before final 
judgment. Of the remedy by flat. of the 17th Car, Il. in caſe of either party 
dying after derdict and before judgment, and of the conſtruction and operation 
thereof, —Of the flat. 8 & g V. Il. c. 11. incaſe of either party dying af- 
ter interlocutory, and befere final judgment, and of the conſtruction and ope- 


ration thereof, 


The third Caſe above alluded to, in which it is proper to revive the 
Judgment, is | VR 


34, Where either of the Parties, Plaintiff or Defendant; dies AFTER nal 
| Judgment and BE TORE Execution. 3 
In this caſe, the judgment muſt be revived by or againſt the repreſen- 
tatives of the deceaſed party before execution can go. : 
The mode of reviving ſuch judgment is the ſame fr/t as above de- 
ſeribed. e 


Practice. 
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Pracbical Remarks,) In what caſes of either party dying after judgment 
and before execution, it as not neceſſary to ifſue 2 ſci. fa, —How if there be 
many plaintiffs or defendants, and one only dies after judgment.—How to 
proceed if an executor or adminiſtrator, after having revived judgment by 
ſei. fa. die before execution thereof, —Of proceedings where a feme ſole 
marries either after the commencement of a ſuit and before judgment, or after 
judgment, and before execution. Or where a feme covert is executrix or ad- 
miniſtratrix, and dies, pending a ſuit brought by er again/t baron and feme as 
ſuch executrix or adminiſlratrix, or after judgment obtained by or againſt 
them therein, and before execution. | 


| WASTE. 85 ; 4 

A writ of waſte is an action partly founded upon the commen law, and 
partly upon the fat. of Gleceſter, 5 . . 
It may be brought by bim who hath the immediate eflate of inheritance 
in reverſion or remainder, againſt the tenant for life, tenant in dower, 
tenant by the curteſy, or tenant for years, | 5 

So by one joint tenant or tenant in common againſt another, 

But not by one coparcener againſt another. . 

It is alſo a mixed action; real, inaſmuch as the land is recovered 
thereby; and perſonal, becauſe damages are recovered, 

By the ſtat. of Ye}. 2. 13 Ed. I. c. 14. The proceſs is ſettled to 
be by writ of ſummons, pone, or attachment and diftringas to compel an 
appearance; and upon default of defendant on diſtringas, ſheriff ſhall 

himſelf take a jury of twelve men to the place waſted, who ſhall inquire 
of the waſte done, and the damages, and return an inqueſt. 

Upon confeſſion, or on default ofter appearance, jury on inquiry aſſeſs 
the damages only, the vate being acknowledged. 

If defendant appear plaintiff declares, and proceedings are carried on to 
iſſue and trial as in other caſes, only in awarding venire facias, jury are to 
have a wiew of premiſes waſted, ED . 
By the flat. of Gloceſter, in all caſes where the waſte and damages are 
aſcertained, either by verdict, cenfeſſtin, or inquiry, judgment is given, 
that plaintiff ſhall have the place led, for which a writ of ſeiſin iſſues; 
and alſo treble the damages aſſeſſed by the jury; to be recovered by ca. ja. 
or H. fa. as in common perſonal actions. ; 

3+ This action of we is now ſeldom uſed, the general mode of pro- 
ceeding by the reverſioner againſt the tenant for waſte done to the premiſes, 
being by an Action upon the Caſe in the nature of waſte, which is a common 
perſonal action. 1 5 
Praclical Remarks.) Of the nature of waſfle, and its kinds Vo- 
luntaty and per miſſive. —Of the different kinds of redreſs for wafte com- 
mitted ;—preventive, aud herein of the writ of eſttepement cotrective, 
and herein of the writ of waſte, Of the different flat. reſpecting this writ 
of 6 Edw.1. called the Stat, of Gloceſler, and flat. Weſt, 2. 13 Edw. J. 
6. 14 & c. 22.— Ey whom writ of waſte may be brought.— Againſt whom. 
An what caſes it is the proper remedy.—Of the preceſs and judgment, 
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PART W. 


Detached Heads of Practice, 
Not included in either of the other PARTS ; 


ith ſome Obſervations. 


On paſſing Fines and {affering Recrgerles,” 


I. of 8 and J 6. Of Suggeſtion on the Roll 


Fail. / the Death of one of 
4. Off diſcontinuing the Al- the Plaintiffs or De- 
tion.” -- Fendants. 

3. Of ſetting aſide and At- 7. Of Summons and A. 
ing Proceedings. tion. 

4+ Of the Statutes of Limi- 8. Of Cofts. 

To: 9. Of paſſing Fines. 


5. Of fig out Writ 10 fave 10. Of Suffering Recoveries, 
the Statute. 


Or- AMENDMENT AND Jeor ALL. 


As miſtakes are frequently diſcovered after the declaration or pleadings 
| are filed or delivered, it is material to know in aht caſes, and upon what = 
terms the party will be Permitted to amend. 


of the Kinds of „ 


Amendments are either as at common law, or by /latute. 


C3 


In what Caſes 3 are allowed, as at Common Law: 

The general rule at common Jaw was, that whilſt the proceedings were 
upon paper, amendments would be permitted, ; 
N 3 But 
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94 ANALYSIS. 


But when once the record was made up, it was held that e amendment 
could be made unleſs within the very term in which the judicial act fo 
recorded was done, the record during the term being deemed in the breaſt 
of the court; but afterwards it admitted of no alteration, 

This, ſtrictly ſpeaking, is ſtill the rule which is adhered to; for although 
the courts are become much more liberal, and will allow of amendments 
at any time whil/t the ſuit is depending, though the record be made up, and 
the term be paſt, yet this can only be in cafes where the proceedings may 
be ſuppoſed to be in paper; for when once they are plainly upon record, ſo 
that the court cannot help ſeeing that they are ſo, they have no authority to 
give leave to amend, except in ſuch matters as come within the /latutes 
of amendment, . | | . | 

No party, therefore, can withdraw a demurrer, and plead to iſſue, af- 
ter ether iſſues joined in the ſame cauſe have been actually tried, and ver- 
dicts found with contingent damages. 1 e Ts 

But if demurrer be to the declaration or plea, or avowry, where the 
merits do not come into queſtion, but merely the form of pleading, amend- 
ment, before judgment pronounced, will be generally permitted on pay- 
ment of coſts. „„ 1 8 „ 

It has hitherto been held, that plaintiff cannot add a new count to 
his declaration after the c term. The reaſon alledged is, becauſe 

he muſt always declare within two terms, or he will be out of court, and 
a new count is tantamount to a declaration, This is certainly agreeable 
to the old rules of practice; but by the late determinations, plaintiff, 
unleſs judgment of non pros be ſigned, may declare at any time within 
| four terms; Quare then, Whether he may not od add a new count to his 
declaration at any time within the four terms? £6 


: * Of Amendments by Statute, 

As to the /atutes of amendment, they only extend to pleadings of re- 
cord; ſo that when the proceedings are plainly upon record, and are known 
to be ſo by the court, no amendments therein can be made except ſuch 
as are warranted by the /atutes of amendment, = 
The ſtatutes are 14 Edw. III. c. 6,; 8 Hen. VI. c. 12. and c. 15.; the 
purport of which is, that the judges may amend in any record, pro- 
cCeſs, word, plea, warrant of attorney, writ, panel, or return, all that which 

to them ſeems to be the ipriſion of the cler (except appeals, indictments 
of treaſon, felony, and outlawries of the ſame,) 5 8 

All the other ſtatutes, which are much more extenſive in their nature, 
are held to be ſtatutes of 7eofail. „ f 
The ſtatutes of amendments do not extend to penal actions. 


Of the Terms on which Amendments are allowed. 


The general terms of amending are, upon payment of ceſts; or, in ſome 

| caſes, giving an imparlance. | Za | | 
Plaintiff, however, may amend his declaration in matter of form after 
general iſſue pleaded, and before entry, without paying coſts or giving an 
imparlance z but if in matter of /a&/7ance, he mult pay coſts, or give an 
imparlance, at defendant's election. ES 
; _ : . , q . a In 
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ANATISTS 95 


In all caſes of amendment, after plea pleaded, defendant has liberty 
to plead de novo, and has four days allowed for that purpoſe. It ſeems 
alſo, that a new rule to plead muſt be given. But Q. 

Amendments, if proceedings in paper, may be made by ſummons before 
a judge ; if proceedings on record, by motion in court, „ 


| Of Feofails. | | 
As the ſtatutes of amendments only extended to what the judges ſhould 
interpret the m/prifion of their clerks and other officers, it was found by 
experience that many juſt cauſes were overthrown for want of form and 
other defects, not aided by thoſe ſtatutes, although they were good in 
ſubtance, and therefore the ſtatutes of jeofail were from time to time 
made, I? Wy 5 e 
Theſe ſtatutes are the 32 Hen, VIII. c. 30.; 18 Eliz. c. 14.; 21 Jac. 
1. c. 13. and 16 and 17 Car. II. c. 8. which laſt has been called the . 
ni potent act from its extenſive operation. | e 
Tue above ſtatutes only relate to caſes after werd:@. CER 
But by the 4 and 5 Anne, theſe ſtatutes are extended to judgments by 
confeſſion, or upon a writ of inquiry, provided there be an original qurit or 
bill, and warrant of attorney, duly filed *. | e 
Luhe laſt ſtatute on this head is 5 Ces. I. c. 1 3. enacting, that no judg- 
ment ſhall be ſtayed or reverſed for any defect or fault, either in form or 
ſubſtance, in any bill, writ, original, or judicial, or for any variance in 
ſuch writs, from the declaration or other proceedings, | 5 
The doctrine of amendments and jeofails, as to what may be 
amended, the time of amending, and the defects which are cured by ver- 
did or not, is in itſelf intricate and comprehenſive, and well worthy the 
Inveſtigation of the ſtudent. Perhaps the molt methodical way of treat- 
ing the ſubject would be, to conſider the reſpective parts of the proceſs, 
as the writ, bail-piece, declaration, plea, replication, ifſue, &c, in the 
order in which they occur in the 4M 150K of a ſuit, and arrange under 
each head the moſt material caſes of amendments determined thereon. 
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2. Or DiscoNriNUING. S 
Ik after the commencement of a ſuit, plaintiff ſhould think the action 
not maintainable, either for want of merits, or from having miſtaken the 
form of the action, or the parties to the ſuit, or ſhould for any other cauſe 
wiſh to proceed no farther therein, he may diſcontinue 3 after which he 


may begin de novo, „ b 

dhould plaintiff neither diſcontinue nor proceed, judgment of nen pros 
will be obtained againſt him; and if he bring a ſecond action for the ſame 
cauſe, without having diſcontinued the h, defendant may plead auter 
action pendent ; and it will be then too late to diſcontinue, _ | 


* It ſhould be remembered, that in order to ſupport a judgment by default or confeſſi- 
en, and to cure any formal errors in the proceedings by virtue of the ſtatutes of 22 | 
3 Laue original in C. B. and a bill in B. R. muſt be taken out, and filed in the proper 
offices; and warrants of attorney, for plaintiff and defendant, alſo filed, agreeable to 
the above ſtatute of Anne. | eh 85 
07 


— — — 


8 


— 
* 


* 
. 
MY 
* 
4 20 
bo N 
* L 8g] 
* i 4 p 
_- Y 
© +4 
= 
1 
1 A 
2 ' | 
1 1 
„ „ be 5 
ys \ 
__ = 
1% \ a 
= * 
1 1 d 
4 K 
K | 
NN. 4 _ * L 
by 1 % . 
* 9 is 0 0 
4 ' 78 
; I 1 f 
4 : + p 
-*Y N 1 . 
F * V 
N 
* 1 0 
Ny 
. 
af : Y 
14 
: 45 * 4 
8 
vu 14 ; i 
: © X39 v1 
D N 
K. . 
: * 7 
4 
. 9 ud 
1 
4 
9 
4 
N 1 
Mil 
10 ( 
14 
; 
ye 
By 
Tf 
IB 
To 
= 
1 
1 
1 
bk! 
* 
: » 
3Z q) 
11 
4 * 
* pl . 
nf 
by © |! 
7 
* 
; 10 
. 1 
; = 
. "= ö 
133 
13 
3 4 
: 7 
4 q N 
1 
13 
|, ' 
4 3a 
i. 
BEE 
7 ne 
4 is T; 
x ft 
Cut! | {- 
4 J vii N 
* 4 U 5 
T e 
3 
{ -F 
5 dt 2 
D 
4 "4 * XX ; 
E : SY - 
1 2 4 
„ I.. 
: 1 3 * 2 
1 14 
17 | 
1 
: TW. 
T 'F.. £ 
' 
1 97 2” 
p F N 7 
+ © L098 
1 * 4 
4 5 
ml [oh & 
* 1 0 „ 
, \ » 
* | 1 : 
F * if 
*\ 
tink | 
9 
1 * 
1 4 Ly 7 
1 4 * 3 
1 
11 . 
1 54 I \ 
145 1 
2 * is Ly iS : 
, « 4 ie + 4 
. . 25 4 "I: 
4 P/FR1 32 
« 1 4 a [ 
1% F 4 
; $ 
WY TT 6% Xi 
1 7 19 
1 21 
. . 
1 3 . 
1 15 i 
'T. i : 
g 4 
4 Mi. N 
1 . 4 
' \ 
nee 
. ; #1 
f 4036 i 
15 1 4 , 
* 4 
LEO T4408: 4 
u Se K 
11 1 > l 
173% 1 ; 8 
42+ [ ! 1 * 
7 TRIES | 
3 e | 
1 73H 
8 1 ds + of $ 
. N 1 
LH $5} . 
: 1 £ 
a 
$2,980 [ 
1 Lt: 4 +177 1 
i 8 2 
N 
ae 
15 4 
3! | 
N 1 ö 
+ + 5 $ 
n $0 . 4 
ww. | 
ty 5 45 
e q 
* 5 i £ \ - 1 
2 7 , 
Þ : 1 ' 
i * ths. 
Li * . 
»Q 13 13 01 : 
1 — 
77 \ x 
Hg © 
14 ry . 
* 170 P 8 
TL) } 
y $ Gt. 1H | 
„ * 
by 1 F 
_ as f 
TL ry 
9 4 
487 : 
| r Qt 
y i 7 * $ 
4 1 IS * 
1 "T7 I 
+248 q 
» 4'78 \ * 
8 4 
f 1 4 \ 
SS + L "I 
3$! Þ x 5 
1 | * 
- N 
1 > 
1 
: 4+ „ 
ic 1 0858-1 3 
4 #130 , 
o 3* TB 
o Y N » 
MY 16 
. 4 F348 * 
7 4 TY 
1 1 


——— — 5 — 
* — 

— . 
a aps, —— 
— — 


- 
Iu 
Ends Sg 


C 
2 42 — —— 


4: ts 


” — A — N > - 2 gd — - — — 
5 N 2 * » - » — — —— — . _— _ . on — — — 
— 2 - * 4 * 8 * _— — - — — 
r 2 ern me p l | . 
<= — —_— 8 n . — 2 - lb l . * . 
— ? . . . 2 p tz woes FER: > . r l =_ _ * 
. 2 r — 8 1 * 2 * . _ — Deer be 
Dr * br, NE OTE * . = 2464 T 1 N ** > ic n S . CRE 3 — 
4 . n n wil "3 as. . 5 4 2 8 * 8 1 C r - - 
8 * 9 — x N N = "I 
1 6 n e # pe 1 8 Ro —— 8 a , hs 28 * 
1 1 8 4 We" * bs 1 : al Tf — —_—— 
5 \ af > > F 4 De. 
f — — 


n - 
nen 9 ** . R N 
N * % = 
* 1 2 
"© 
Y of 
oY * - * 
* 
7 o 
” 1 2 
F 
„ p 2 
— RN - T3 . * * 4 
1 38 | * 7 4 b 4 þ 
: i Y * Wo 
» o f 3 * a : % * 
* 
. 9 
* 
* 


Of the Tet erms f Diſeontimuing. 


In all caſes where plaintiff digtontmusb, it is aon payment 
Executors or adminiſtrators muſt pay coſts on diſcontinut 
have knowingly brought their action wrong. 


Of the Manner of Diſcominuing. 
I. By Side-Bar Rule. 
It ſeems, that at any -time, either before or after declar: 


Mee or demurrer joined, plaintiff may diſcontinue by a 
courſe 


B. R. C. B. 
Of clerk of rules, for which pay Of ſecondary, for hi- 
48.; carry it to maſter, and get an get appointment from 
appointment thereon for zaxing cots; to tax ceſis; ſerve copy 
ſerve copy thereof on defendant's defendant's attorney; i! 
attorney; at the time fixed, maſter ance, repeat the ſervice 
will proceed to tax coſts, whether coſts will then be taxed, 


_ defendant's attorney attend or not, immediately, as the ru 


The rule is only conditional, and of effect till ſuch payment i 
no avail till the coſts be paid. SE 


+03 his ohh motion in Corr, 
After iſſue or demurrer joined, until verdi4 or writ of i inqun 
plaintiff cannot diſcontinue without 19772 in court, 


Practical Remarks. In what caſes court will refuſe to gr 
plaintiff to diſcontinue, —Not allowed after argument on demi 
merits of the caſe come in e ; but otherwiſe, if only 
pleading. , 5 


3. With the conſent of Defendant. 


After verdia, or execution of writ of inquiry, plaintiff it 
not diſcontinue without defendant's os becauſe if Plains 
then enter y * ne may. 


3. Or SETTING ASIDE AND STAYING Prock 


1. For Irregularities. 


at it is frequently neceſſary to moye the court to ſet aſide 
proceedings for irregularity, it is material to know for what 


proceedings wilh be ſet afide, and at wht imme motion 
made. 


In general, motion | may be made any time before iner 
ment ſigned, but it is the ale way to apply to the court lo 
irregularit y is diſcovered. 


ment of cofls, 
ntinuing, if they 


declaration, until 
getting a rule ot. 


B, | 
r which pay 45.3 

from prothonotar.y. 
copy thereof on 

ey; if no attend- 

rvice three times; 

taxed, which pay 
he rule is of no 
ment is made. 


F inquiry executed, 


to grant leave to 
| demurrer, if the 


"only the form of 


tiff it ſeems can- 
plaintiff will not 


LOCEEDINGS. 


et afide or to ſlay 


- avhat irregularities 


otion ought to be 


nterlocutory judg- 
ourt ſo ſoon as the 


2. Until 


granted. 
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9 2. Until plaintiff gives ſecurity for _ ; 
ſecurit 0 3 are often made to ſtay proceedings until plai tif gi 
ol tas payment of co/fs, incaſe iudome. ene wer 
Proper therefore to conſider upon 2 
The courts of B. R. and C. B. differ in 


ut any other cauſe ſhewn, 


the court of C. B. will 60 553. although only in reland but 


Plaintiff refides abroad, unleſs an affidavit is 


thither to àvoi , 
the lle. Feyment of his debts,” 


1 3. Until cots in firſt action be paid, 

5 Fort 775 3 made to ſtay proceedin 23 until che ,; 
or the ſame cauſe are paid; but this is en No 4 

| ante 


except in ej echment, unleſ: 
SY , Unleſs the econd 1 
merits have been fully tried in 00 = action appears vexatious, and the 


har d circumſtances allen Aa c N or there are ſome other particular 


4. Or THE Srarurzks or eee 
Tt heir Nature, and Intent, „ 


Soy, 127, ĩðVJh 5 the 


i The ſtatutes, 


however © ; AY 8 
againſt certain cir „have provided 


plaintiff, might prevent him from c in any {aches or default of 


ommencing his ſuit in due ti 


Abe Times limited by the Statutes far bringing Aclions. 


Actions muſt be reſpectively brought within the followin 


be reckoned from the period when g times, to 


luck action. e by law entitled to bring 
3 Actions N | 
Writ of right i Statutes. 
| 1 76 8 | L . Years, 
Formedon ang ejectment, 4 3 Re + 15 88 
| e 20 
Actions. 
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gs ANALYSIS. 
Actions. | | Statutes, Years, 

A@ziens upon the . as 3 in. 
except flander) - | 

Actions upon account, 

—— tcp, * » 3 
Actions upon debt, ;/ not upon a „ iran 
„„ Ke 

Actions upon detinue | If 

r MM. |. 

— trpas for aſſault, 

battery, and falſe impriſonment, 21 Jac E. ©;:16c-:: — 4 

Actions upon ſlander for words, Ibid. 2 


In all caſes if judgment be obtained by plaintiff, and it is after- 

wards reverſed on error, or arreſted upon motion; or if defendant - be 
_entlawved, and outlawry afterwards reverſed, plaintiff, or his repreſentative, 
muſt commence a new action, within a year from that time, 7 


Of the Proviſion in the Statutes. 5 
Provided, that if the perſon entitled to ſuch action be, at the time the 
eauſe of ation ariſes or accrues, within the age of raventy-one, feme covert, 
uon compos mentis, impriſoned, or beyond the ſeas ; or provided the perſon 
Againſt whom the action is to be brought be at that time beyond the ſeas, 
in ſuch caſes plaintiff may bring his action at any time within the above 
limited periods, after ſuch impediment is removed, |} 
Practical Remarks. | Of the limitation for bringing actions before the 
Fatute 32 Hen, VIII—Of the different ſlalutes of limitation. O the con- 
Niruction thereof, Of the proviſions or exceptions in the ſtatute, and the ex- 
tent and operation thereof, — When the right of action ſhall be ſaid to hawe 
arcrued, and the ſtatutes begin to operate. — 79 what actions and caſes the 
Ratutes of limitation do not extend. ll hen a debt barred by the flatute ſhall 
e %. e N | 


5. Or suI N our WRIT To SAVE THE STATUTE, 
The ſtatutes are only a bar in caſe plaintiff has not commenced his ſuit 
within the time limited. Now the commencement of a ſuit is the ſuing ont 
ef awrit againſt defendant ; if therefore any writ be ſued out within 
the period ſpecified (although no attempt be made to ſerve defendant 
therewith, or arreſt bim thereon, and no further ſteps be taken in the ſuit), 
ſuch proceedings ſhall be ſufficient to prevent the ſtatutes of limitation 
| from attaching, '- | Fo. LD 5 
Too things, however, are material to be obſerved; 1. That ſuch writ 
muſt 24ually be ſued out before the expiration of the limited period, as 
it will not be allowed to operate by relation; (i. e.) if the writ be ſued 
out in vacation, although it may bear tee the laſt day of tlie preceding 
| | | | | | bei, 
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term, yet if the limited tithe expired between the laſt day of the term 


ad the ad'ual iſſuing of the writ, ſuch writ ſha!l be of no avail, 
2. That ſuch writ muſt be properly teturned and filed, and an entry 
thereof made upon record and docqueted.,. 125 


P 


H ow to make the E ntry. thereof. 


Having got writ in the uſual way, carry it to ſheriff's office, and get 
it returned ** non eff inventus: then enter the writ and return thereof 
on a roll of the term writ is returnable z let the roll be entered, docquetted, 
and carried in, as in other caſes (vide ante p. 34.) z then carry writ to be 
filed with /gner of 2writs in B. R. or cuſtos brevium in C. B, © | 
When plaintiff afterwards brings his action, if defendant p/-ad the 
ſtatute of limitation, plaintiff may reply the ſuing out of the writ, and 
that the ſame has been continued from term to term until that time, ſet- 
ting forth ſuch continuances; which continuances may be afterwards enter- 
ed upon the roll, OE Fn | Fn | 


This mode of ſuing out proceſs to fave the ſtatute, may be adopted 


in all caſes, either by &i/l of Middleſex, latitat, capias, attachment of privi- 


lege; or by ſpecial original againſt a peer. 


6, Or THE SUGGESTION ON THE RoLL or THE DEATH 
OF ONE OF THE PLAINTIPFS OR DEFENDANTS. 

By 8 and 9 Will. III. c. J. it is enacted, That if there be two or 

© more plaintiffs or defendants, and one or more of them ſhould die, if 


c“ the cauſe of ſuch action ſhall ſurvive to the ſurviving plaintiff or 
“e plaintiffs, or againſt the ſurviving defendant or defendants, the writ 


4e or action ſhall not be thereby abated, but, ſuch death being ſugge/ied 


= upon the record, the action ſhall proceed at the ſuit of the ſurviving 
& plaintiff or plaintiffs againſt the ſurviving defendant or defendants.” 


In whatever ſtage of the cauſe, therefore, one of the plaintiffs or de- 


fendants ſhould happen to die, whether after the writ ſued out, and be- 
fore declaration, or after iſſue Joined, and before trial, or after verdict, 


ſuch death ſhould be ſugge/ted in the declaration, or on the roll after the 


entry of the ue or the poten, as the caſe may be. ; 


I. Or SUMMoNs AN D MoTioN. 
It is frequently neceſſary, in the progreſs of a cauſe, for the parties to 
apply, either by their attorney or counſel, to a judge at his chambers, or 
to the court in which their ſuit is pending, to obtain certain orders and 
rules, agreeable to the urgency of their caſe ; the firſt of which is pro- 
cured by ſummons, and the laſt by motion. 8 : 


e proceeding by SUMMONS. EE 
A ſummens may be taken out before any judge of the court wherein 
the action is brought, for which 1s, is paid; and the ſame for every re- 

newal thereof, whether in term or vacation, 5 : 
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A true copy of the ſummons muſt be ſerved on plaintiff or defendant's 
attorney; and if there be no attorney, on the parties themſelves, or left 
for them at their laſt place of abode, As it may afterwards be neceſ- 
fary for the perſon ſerving ſame to ſwear to ſuch. ſervice, he ougfit to ex- 
amine it with original, eu ond 


At the hour appointed by the ſummons, the attorney taking out ſame 


ought to attend at judge's chambers, and wait one hour for the attorney 
of the adyerſe party; if he do not attend by that time, then take out 
and ſerve. a ſecend ſummons, marking thereon, Second Summons ; upon 
which attend as before, and again renew the ſame,” and ſerve it, mark» 
ing the third ſummons, which if not obeyed, make affidavit before the 


Judge of having taken out and attended upon the third ſummons, and 
a judge's clerk will give you an order for the matter applied for. Pay for 
each order 28. and ferve ſame in like manner as the ſummonſes, 


9 


II judge's order be di/ebeyed, and the party who applied for it would 
wiſh to enforce it by attachment, he muſt previouſly move to make the 
judge's order a rule of court, and then move for an attachment, which 


the court will in ſome caſes award in the firſt inſtance ; but generally a 


rule x is granted to ſhew cauſe why an attachment ſhould not iſſue, _ 
Summonſes are taken out for a variety of purpoſes, ſuch as for fur- 
ther time to put in, add, and juſtify bail, to plead, reply, &c. for payment 
of debt and coſts, for diſcontinuing, for ſtaying proceedings on bail-bond, 
for ſuperſedeas, and the like, . . 


O proceeding by Moro. 


Upon the firſt application to the court (unleſs it be a mere motion of 
courſe, which is obtained in the firſt inflance), a rule 2, as it is called, 


is granted, which is conditional, to be made abſolute, unleſs no cauſe be 
hen on the other ſide to the contrary. 


To obtain a rule 1/1, it is neceſſary to give notice in writing to the ad- 


verſe party's attorney or agent; of the ſervice whereof, affidavit muſt be 


made, and the notice ſerved be annexed to it; the affidavit muſt alſo ſtate 
the fats on which the motion is grounded; it muſt be zngrofſed on an 
18. ae 

iven with brief to counſel or ſerjeant to move. 


When rule 23 / is ordered, it is filed with cler+ of rules in B. R. and 
prothonotary in C. B. and the attorney of the other party ſerved with a 


copy thereof. The party on whom rule is ſo ſerved, muſt alſo take a 
copy thereof, together with a copy of the 'afidavit from the clerk of rules 
or prothonotary*s office before he will be permitted by the court to ſhew 
V | et „„ 
At the day appointed in the rule 2½, the party who obtained the ſame 
muſt move to make it ab ute; at which time, if there be uy oppoſition 
' thereto, cauſe is ſhewn; if not, it is made abſolute of courſe. 
It is impoſſible to enumerate the various occaſions on which motzons 


are made. They are proper in all caſes of itregularity, and in all errors 
in proceſs, or on writs of inquiry, or to ſet aſide or ſtay proceedings, or 


for ſetting aſide awards, or for putting off trials, or for new trials, or in 
arceſt of judgment, and che like. 


. ſtamp, and ſworn in court, or before a judge, and a copy thereof 


or 


r 101 


1 Or Cors. by 

At common law, no coſts were allowed eo nomine either to plaintiff or 
defendant ; but if plaintiff prevailed, defendant was in miſericordia for 
his unjuſt detenſion of plaintiff's right; and if defendant prevailed, plain- 
tiff was amerced pro falſo clamore, 5 5 ? 
' The coſts however, or expen/a /itis, were generally conſidered as includ- 
ed in the damages aſſeſſed, in ſuch actions where damages are given; but 
ſuch damages being found inadequate, and in many caſes not given at all, 
it was thought expedient to paſs from time to time certain ſtatutes al- 


lowing cos of ſuit to the parties, which was the origin of cs de incre- 
ments, ” PING 4 ab ale 


Of PLainTiIFe's Coil. 1 15 

The firſt and leading ſtatute giving coſts to leinbi gg, is that of Glo- 
ceſter, 6 Edxw. I. c. 1. whereby coſts were to be allowed to plaintiffs in 
all caſes where damages were recoverable,  \ | | 


Where Plaintiff ſhall recover no more Cofts than Damages. 
The legiſlature, in after-times, finding that vexatious and malicious 
actions were frequently brought for trifling injuries, refrained in ſome 
meaſure the operation of the ſtat, of Gloceſter, by enacting, that in cer- 
tain caſes, plaintiff ſhould be allowed no more cofts than damages. | 

Theſe exceptions are, iſt, In all actions of treſpaſs quare clauſum fregit, 
treſpaſs aſſault, and battery, where the damages given are under 405. unleſs 
the judge certifies that an aſſault and battery was fufficiently proved by the 
Plaintiff againſt the defendant, or that the freehold or title of the land 
mentioned in plaintiff 's declaration came chiefly in queſtion. \ 22 & 23 
Car. II. c. 4. The certificate aboye alluded to, ought to be applied for 

upon the trial, as ante, p. 32. | | * 
i This ſtar, does ng extend to damages aſſeſſed on a writ of in- 
quiry, 5 | | 55 | EO \ | 
2d. In all actions upon the caſe for words where the damages given 
„( (e SE e 
FF This ſtatute does extend, by the expreſs letter thereof, to damages 
aſſeſſed on qurits of inquiry, Fe fag: | 
But the words muſt be in themſelves actionable, and nat merely ſo in 
conſequence of the /pecral damage ſuſtained. | 
Alſo, where the original debt to be recovered is proved to. be under 
403. and the action ought to have been proſecuted in the inferior courts, 
plaintiff ſhall pay defendant's coſts upon a /vgge/tion duly made, as ante, 
32. e : 
ö But to diſcourage idleneſs, full coſts are allowed, whatever the damages 
may be, for all treſpaſſes in hunting, fiſhing, or ſhooting, &c. committed by 
apprentices or inferior tradeſmen, 4&5 W. & M. c. 23. 
So for wilful and malicious treſpaſſes, as if repeated after due warning, 
or the like, provided the judge certifies ſuch treſpaſs to be wwilſul or malici- 
eus. 8 and ꝙ W. III. c. 11. . | 5 
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Of DeyeNDANT's Coſts; 
Coſts, we have obſerved, although not allowed eo »%mine to pl 1 


aintiff 
before the ſtat. of Gloceſter, were yet deemed to be included in the 


quantum of the damages, but they were given to defendant in no ſhape 


whatever at common law; but the ſtat. of Marl. 52 H. III. c. 6, and the 


ſeveral ſtatutes, 7 H. VIII. c. 4.; 21 H. VIII. c. 19.; 33 H. VIII. 


C. 16. and 4 Jac. I. c. 3. extended the allowance of coſts to defendants 


after nonſuit or verdick, in all actions wherein plaintiff was intitled to 


nn 


| & 2} 0 
| 6 
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bs As by 8 Eliz. c. 2. and 13 Car. II. ſt. 2. c. 2. 
24-7 3 For diſcontinuance by plaintiff, or not declaring in time. 
By S & ꝙ W. III. c. 11. 1. upon judgment on demurrer. 


„ 


coſts. ' 4 
By ſubſequent ſtatutes, coſts are given to defendants in other caſes be- 


ſides thoſe after nonſuit or werdida, 


4 


By 8 & 9 W. III. c. 11.4 2. where there are ſeveral defendants in 
treſpaſs, aſſault, falſe impriſonment, or ejeQment, and any or either of 


them are acquitted by verdiR, coſts ſhall be allowed to thoſe acquitted. 


By 14 G. II. c. 14. on judgments, as in caſe of d nonſuit for not pro- 
ceeding to trial, VVV 


o for not executing writ of inquiry, but this is only by rule of court, 
not by flatute. | 9 8 | e 


Of Cofts in particular Aclions and Caſes, not included in 
I Stat. of Gloceſter. 5 Fe 


” 


| _ 'The ſtat. of Gloceſter only allowed coſts generally in all actions where 

damages were before recoverable ; but as damages were not given in ⁊uaſfe, 

ſeire facias, prohibition, and actions for not ſetting out tythes, coſts of 
courſe were not allowed. This defect is remedied by 8 & 9g W. III. 


c. 11. which gives coſts in ſuch proceedings to both parties recipro- 


cally. | | ; 
45 Cofts in error are now recoverable in all caſes by vittue of the ſeveral 


ſtatutes of 3 H. VII. c. 10.; 3 lac. I. c. 8.; 13 Car. II. ſt. 2. c. 2. 


4 & 5 Ann,. c. 16. and 8 & 9 W. III. c. 11. 


By 4 & 5 Ann. c. 16. if defendant in any actien plead ſeveral 


matters, or plaintiff in replevin avow ſeveral matters, and upon iſſue or 


demurrer joined, any or either of them be found @gain/i the party 
pleading the ſame, proportionable cs ſhall be allowed to the other 


party, unleſs the judge certify that there was probable cauſe for ſuch lea 


Of Cofts where Officers are Parties 10 the Suit. 


By 7 Jac. I. c. 5. and 21 Jac, I, c. 12. double coffs are allowed to 
Juſtices, mayors or bailiffs of a city or town corporate, headboroughs, 


pottreeves, conſtables, tythingmen, collectors, churchwardens, ſworn- 


pProſſed or nonſuited, or a verdi is given againſt him. 


men, and overſeers of the poor, in all a&ions upon the caſe, treſpaſs, 
Battery, or falſe impriſonment, brought againſt them, where plaintiff is on- 


This 


* 


2 5 | bo | FM 
ANALYSTS 103 
This act extends to all deputy confables, and others acting under 4 


Warrant, . l N ; ia r * 5 | 
There are alſo other ſtatutes giving cos to both parties reciprocally 
upon actions againft exciſe officers, cuſlombouſe officers, and the like. 


Of Coffs in popular Aftions, = 
Common informers, in all caſes, pay coſts, if they fail in their action, 
by 18 Eliz.c. 5; but they are only intitled to coſts if they ſucceed 
therein, where the /atute on which they ſue expreſsly gives coſts, 
This ſtatute extends to all pena} ſtatutes made even /ub/equent to 18 


Elia. 


Of Perſons exempt from the Payment of Cofls., 
An infant ſuing by prochein ami, or guardian, is not liable to coſts :; 
but it ſeems that the prochein ami is; an infant defendant muſt always pay 
colts, if verdi& be againſt him. 
ak (plaintiffs) by the ſtat. of 23 H. VIII. c. 15, are not liable to 
COILS, : a e 5 
Executors or adminiſtrators 1 are alſo not within the ſtatutes 
of coſts, except they negligently ſuffer a non pros, or diſcontinue, having 
knowingly brought their action wrong. | „„ 
If however the cauſe of action be ſuch, that they might have ſued in 
their own right, and not as executors or adminiſtrators, they ſhall pay coſts 
if they fail therein, 1 „„ o 
Executors or adminiſtrators, defendants, are liable to coſts equally 
with other perſons, | 


Of double or treble Coſts. = 
It may be remembered, that the ſtat, of Gloceſter gives cos in all 
caſes where damages were before recoverable. V 
Whenever therefore a ſtatute gives double or treble damages, without 
mentioning any cos, the general rule is, that if it be for any cauſe of 
action whereon damages were recoverable at commen law, the party ſhall 
be allowed as well the double or treble %s, as double or treble damages; 
but if otherwiſe, then the double or treble damages only, and no coſts. 
Where a flat. gives double or treble ceſts, it means double or treble coſts 
de incremento, „ 1 = 
In caſes of double or treble damages being given, the jury at the trial 
firſt aſſeſs the ſingle damages, which are afterwards doubled or trebled at 
the time of taxing coſts, 5 


5 — 


e How Coſts taxed. 
Such is the general doctrine of coſts, which were formerly taxed by 
the judges themſelves ; but now after the judgment is obtained, and the 
rule for judgment expired (vid. ante, p. 33.), coſts are taxed by the 
maſier in B. R. or prothenotary in C. B. upon the attornies attend- 
ing for that purpoſe at B. R. or prothonotary- office; maſter or pro- 

„ thonotary 


as gr ar - 


* os. a * 
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thonotary then marks the amount thereof on poſtea, inquiſition, or de- 
| _ roll (vid. ante, p. 36. 42.), and then final judgment is complet- 
x It might be uſeful to conſider the extent and conſtruction of the 
above ſtatutes reſpecting coſts ; but let it ſyffice to obſerve in this place, 
that all ſuch ſtatutes muſt be conſtrued: fri&ly, and that whenever the 
action be ſuch as would intitle plaintif to colts, defendant ſhall alſo be 


* * 


intitled. 


OBSERVATIONS 


ON THE 


MODE OF PASSING FINES. 
SUFFERING RECO VERIES: 


Fruzs and Recov ERIES being at this day the moſt common aſſur- 
ances and conveyances, it is highly expedient, both for the ſtudent and 
practitioner, to be ſomewhat acquainted with the nature and operation 
thereof, and the proceedings relative thereto. A few obſervations thereon 


cannot therefore | be deemed foreign to our preſent — 
| 


; 3 or Pina Fixes. 


W Hai Nature. 


- Vaio are the definitions given of a fine by the different writers on 
the ſubject. Some call it a ene of record; others, more properly, 
an acknowledgment of a feoffment of record. 

But the deſcription moſt ſuitable, perhaps, to our preſent purpoſe, as 
explanatory of the mode of paſſing a fine, may be the following. | 

A fine is an amicable agreement or compromiſe of a fictitious wit, 
grounded upon a writ of covenant, or other original writ; which agree- 
ment muſt be made with the Aing's conſent and licence, and acknowledged 
by the parties thereto before the juſtices of common pleas, or others 
thereunts authoriſed, and be ingroſſed of "WWE: in the ſame court, 


Its K inds, 


There are four ſorts of fines : : 
I, Sur cognizance de droit come ceo qu il ad de ſon donc. 
2. Sur done grant et render, 
| 4 Sur cognizance de droit tantum, 
= ur N 7. 
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Finds are either executed or execntory | F 
Executed, when the legal poſſeſſion of the lands contained in the fine 
is thereby immediately transferred to and veſted in the connſce, ſo that he 
may enter thereon. 9 | 
Executory, when ſuch poſſeſſion is net immediately transferred; but 
ſomething further is requiſite, as a writ of habere facias ſeiſinam, to 
entitle the conuſee to enter. | | 
ines are alſo Angle or double: | 3 
Single, when an eſtate is conveyed thereby, and nothing granted tbere- 
out, or rendered back, by the conuſees : . 

Double, when there is ſome grant and render back to the conuſor, as a 
rent, common, or the like. > 2 99 Fo, | 3 

Fines are either with proclamations, or without. | 

At common law there were no proclamations z and yet, if any ſtran- 
ger, having any claim to the lands or tenements conveyed by the fine, 
did not put in ſuch claim within a year and a day after the fine levied, 
he was barred for ever. This was often found extremely hard, and to 
remedy the evil the 34 Edw. III. c. 16. enacted, “ that norclaim on a 
ce fine ſhould be no bar;“ ſo that at any period or diſtance of time 
whatever, the party might make his claim. But this remedy was worſe 
than the diſeaſe, for men could never be ſecure in their poſſeſſions, As 
a medium between both extremes, the ſtatute of 4 Hen. VII. c. 24. 
after ordaining that fines ſhall be proclaimed in fonr ſeveral terms, enacts, 
« That, the proclamations being ſo made, the fine is to conclude as 
4% well privies as ſtrangers, except feme coverts, infants, &c. not being 

* parties thereto ;z and ſaving to all itrangers, any right, claim, or inte- 

© reſt they may have, provided they purſue ſuch right within five years 
© from the time it acerues.” This ſtatute was afterwards explained by 

32 Hen. VIII. Fines, therefore, paſſed agreeable to theſe ſtatutes, are al- 

ways levied with proclamations. Rs RA | 5 
One advantage of levying a fine with proclamations, according to 
4 Hen. VII. and 32 Hen. VIII. is, that a noncl/aim of fye years makes it a 
Complete bar z whereas if it be not with proclamations, a nonclaim will 
be no bar, becauſe the ſtatute of 34 Edw. III. above mentioned will 
then prevail: beſides which, a fine levied with proclamations is much 
more extenſive in its operation. _ 3 

The fine ſur copnizance de droit come ceo qu'il ad de ſon done is the beſt 
and ſureſt of all fines, and therefore generally uſed; it is a ſingle fine, 
executed; and to make it of full force, ſhould be levied with proclama- 


lions. 


Its Operation. 


The operation of a fine is to bar the ate tail, and that only; not any 
remainders or reverfions dependant thereon; for to effect this, a commin | 
recovery is requiſite. 185 77 EL 

But where tenant in tail has the immediate reverſion in fee in him- 
_ fel "4 may make a good title by fine only, all his iſſue being barred 
thereby. Ie | 15 

But this is merely to be underſtood of fines levied with proclamations z 
for otherwiſe they have only the operation of figes at commer 8 
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which, when levied of an eftate tail, create a diſcontinuance, but do not 


bar the iſſue from bringing a formedon. 


Of the. Mode of levying a Fine. | 
From the deſcription above given of a fine, it is obvious, that there 

are five things neceſſary to be done in paſſing the ſame, 1ſt, There muſt 
be an original writ ſued out. 2d, An agreement, by way of compromiſing 
the ſuit, is to be made. 3d, The #:ing*s conſent or licence for the parties 
to agree muſt be obtained. 4th, The agreement muſt be acknowledged 
by the parties thereto before the Juſtices of common pleas, or others 
thereunto authoriſed, And, 5th, It muſt be ngrofſed of record, Add to 
which (provided it be levied agreeable to the ſtatute), proclamations muſt 

be duly made and indorſed thereon, Of each 1n their order— 8 


1 vey 1. Of the Original Writ, WY | 
Any original writ uſed in real actions will do, but not an original in a 
perſonal action. „„ VETS IB 4, NN e 
A writ of covenant is the one generally ſued out, which writ is in this 
caſe a real action, for it is to have execution and performance of the co- 
venants, as well as damages for the breach thereof. There is a certain 
fine called the premier or pre-fine to be paid thereon, but which is not 
actually paid till after the acknowledgment, | 1 : 


The writ is ſued out by the perſon to whom the land ja to be 
_ conveyed (called the conuſee, for the reaſon hereafter given), againſt the 
perſon who is to convey the fame (called the. conzſor), upon a ſuppoſed 
. breach. of ces 88 e 
7 „55 Heap to ſue out ſame, : a So Tags 
Ml,ke out precipe for the curſitor of the county where the lands lie, 
who will prepare original. Pay 78. 6d. There ſhould be 15 days be- 
_ tween the teſte and return, and it ſhould not be returnable until after the 
acknowledgment, ? 55 132 


226. Of the Concord or Agreement. CIO RN” 
The action having been commenced, it is preſumed that the conuſor 
(lor perſon againſt whom it is brought), conſcious of his being in the 
wrong, is deſirous of a compromiſe. To effect this, the concord, or 
agreement, is drawn up, which is an acknowledgment or recognition that 
the lands or tenements are the rig/t of the demandant, ** as thoſe which 
„ the demandant has of the gift of the deforciant :** from which 
words it is denominated, a fine /zr coguigance de droit come ceo que il ad de 
ſen done. And the perſon making this acknowledgment or cognizance is 
therefore called the conuſor, and the perſon 79 whim it is made, the 
conuſee, ' EY N ld) : | 


3. Of the Licentia Concerdandi. 
The conc:rd or agreement being made, the third thing, as above de- 
ſcribed, to be done is, the obtaining of the 4ing's conſent or Þ cence fer 
the parties to agree, otherwiſe it is of no ayail, This conſent is pro- 
2 | oY, „„ | FFF 
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105 ANALYSIS. 
cured by paying a certain fine called the pof-#ne (in oppoſition to the 
fine firſt paid upon taking out the original writ, called the premier or 
pre-fine), or ſometimes the King's ſilver; but this is not in fact paid 
till after the taking of the acknowledgment, This fine pro licentia con- 
cerdandi is paid upon the preſumption that the conuſee, having given 
pledges at the commencement of the ſuit to proſecute the ſame, if he 
ſhould negleQ ſo to do without the king's leave, ſuch pledges would be 
liable..; ;-; OE Te, | bo e A OS, 
The licentia concordandi is ingrofſed on the fine between the precipe and 
concord, and is one of the parts thereof. GH EE 
The concord being the wery agreement of the parties, declaring in what 
manner the lands ſhall paſs, it is of che utmoſt conſequence that it be 
made and acknowledged freely and openly, without any fraud, covin, or 
coercion. . eee ae FO, fo. hor „ 
For this reaſon in the above deſcription of a fine, which is ſaid to be 
an amicable agreement of a fichitiuus ſuit made quith the kings conſent, it 
is added, that this agreement muſt be ac4now/edged by the parties thereto 
Be fore the juſlices of common pleas, or others thereunto authoriſed, The next 
'_ _ thing therefore to be done is, the making...) | 


Of the Acknowledgment. 5 


The taking of the acknowledgment by the juſtices, or others, is in 
conſequence of the ſtatute of Carliſle, 15 Edw, II. which enaQs, «That 
* allithe parties levying fines ſhall, before the paſſing of ſuch fines, ap- 
ce pear perſonally before the juſtices, ſo that their age, ideocy, or otber 
&* default (if there be any), ſhall be adjudged and diſcerned by the faid. 


# 


e = | 
Who may take the Acknowledgment. 


By the ſtatute de finibus, 18 Edu. I. fines ſhould be levied before the 
four juſtices of the bench; but by 4 Hen. YV1l, before two of them is 
ſufficient. Hence it is clear, that a fine acknowledged in term time in 
the court of C. B. muſt be effectual. By cuſtom and uſage alſo, for 
he does not appear authoriſed by any /atute, the chief juſtice of the 
common pleas may himſelf, out of court, take the acknowledgment, 
So. that a fine may be acknowledged, either openly in court, or pri- 
vately before the chief juſtice, at his houſe or chambers, without any 
ſpecial authority for that purpoſe. But there may be other perſons ſpe- 
- ctaily authoriſed to take ſuch acknowledgment, occaſioned by the parties 
living at a diſtance, or being unable, through ſickneſs or other cauſes, 
to appear. per/onally at Weſtminſter, Hence fines are frequently.acknow- 
ledged before commiſſioners ſpecially appointed and authoriſed to take ihe 
fame, by a certain writ or commiſſion iſſuing out of chancery, and 
directed to them, called a dedimus poteflatem, — CL 
Sometimes, alſo, the acknowledgment is taken by a judze on the circuit ; 
in which cate a dedimus muſt be afterwards had to render it valid and 
effectual. 0 - DE” . | 
This practice of authorifing perſons by virtue of a dedimus to take 
_ acknowledgments, ſeems to be in conſequeace of the ſtatute of 1 
e . | LE 2 | before 


1 
V 
by 
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"before. mentioned, | in which there i is a e 12 That if any perſon be 
by age or impotency decrepit, or by caſualty ſo oppreſſed and with- 
* holden that by no means he is able to come before the juſtices in 
© court, then two or one of the Juſtices, by aſſent of the reſidue of the 
cc bench, ſhall 80 unto the party ſo diſeaſed, and ſhall receive his 


e conuſance.”” 
At this dayt a . is granted of FOR 
There are four ways then, we find, of acknow)edging a fine. 
I. At the bar of the court, 


2. Before the ehief fuftice at his 2 or chambers (in which Res there 
is no need of a dedimus ). 
3. Before commiſſioners ſeciall anion ane! appointed, 
F 4. Before a judge upon the circuit (in which caſes a dedimus muſt be 
had). 
We ſhall briefly treat of ch in their order, 


„ acknowledging a Fine at the Bar f the Court of 
8 


Having got the writ of covenant upon your præcipe rom the cur- 
ſitor, ingtols the præcipe and concord upon parchment; take the writ, 
precipe, and concord, to a ſerjeant at the bar of the court; let the conufors 
accompany you; the ſerjeant will get it paſſed, If one of the conuſers 
be a feme covert, the chief juſtice will examine her apart as to her con- 
ſent, Having got the aurit, precipe, and concord, returned to you, annex 


the precipe and concord to the writ, and paſs them n the offices as 
a hereafter directed. | 


2. Of acknowledging a Fine before the Chief Fuſlice. 


There is yo neceſſity in this caſe to beſpeak writ of covenant till after 
the acknowledgment taken, 
Having ingtoſſed præcipe and concord on parchment, make a coþ 
thereof on paper; go with conuſers to the houſe or chambers of the C. 
give beth the præcipes and concords to the clerk ; the C. J. will take the 
acknowledgment of the parties, and will fign the ingreſſed precipe and 
concord, which will be returned to you; the paper copy will be kept by 
the clerk z pay 128.3 then take them to the cur/iter for the writ, if none 
got before, and proceed as hereafter directed. 


3. Of acknowledging a Fine before Commiſſion oners in the 
Country. 


In the precipe for the writ of covenant, name the commiligoers you 
wiſh to be appointed; one ought to be a 4night, agreeable to a rule of + 
court, Eajt, 43 Eg Og præcipe to cur ſu itor, who will make out the 
dedimus, pay 11. 58. 8 

Ingroſs præcipe and concord on parchment as before, and ſend down 
lame, with dedimus, into the country to be delivered to commiſſioners $a 
or if in town, attend commiſſioners yourſelf with dedimus. Any two of x 1's; 
them may inks the acknowledgment, which having done, they ſhould | = 

P 2 ſubſcribe 188 


ſubſcribe their names to the caption, and al ſo to an indorſement on dedimus, 
that the execution thereof appears in à ſchedule thereunto annexed.“ 
After which, accoiding-to another rule of court, 13 Geo. I. one of the 
commiſſioners, or ſome other perſon who was preſent at the taking of the 
- acknowledgment, and who knows the parties, muſt perſonally appear 
before the C. J. or ſome other judge, and make oath: of the due execution 
of the dedimus. The judge will then write his allocatur under the con- 


the warrant of 
office, and the chirographer's office. 


it is always as much, and half as much more, as the pre-fine. 
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cord for paſſing the fine; after which take præcipe, concord, and dedimus, 
to cur ſitor, get the writ of covenant, and proceed as hereafter mentioned. 


. 4. Of acknowledging a Fine before a Judge on the Circuit. 


Ingroſs precipe and concord on parchment, take copy thereof on paper, 


go with the connſors to the judge, who will take acknowledgment, and 
return you the 7zngrofſed præcipe and concord; pay 135, When judge 
comes to town, get dedimus of curſitor directed to ſuch judge, which 


carry to his chambers, and his clerk will certify thereon the caption ; 


tioned, 


pay 18, 6d, z then get writ of covenant, and proceed as hereafter men- 


O the different Offices through which a Fine muſt paſs. 
The writ of covenant being obtained, and the concord made, in- 
groſſed, and properly acknowledged, in order to complete the fine, 
they muſt paſs through the ſeveral following offices for the reſpective 


purpoſes hereafter mentioned, viz. the alienation office, the return office, 
attorney office, the cuſtes brevium office, the king's ſilver 


Alienation Office, 


It has been obſerved, that upon the taking out of the original, a fine 


called the premier or pre- ſine, is to be paid, which is pro licentia alienandi; 
i. e. for the king's leave to alien the lands about to be conveyed; which 
fine is not actually paid till this time. 
to the alienation office for this purpoſe, which is called getting the writ 
_ - compounded, there being certain perſons appointed to ſettle and compound 


Take writ, precipe, and concord, 


theſe fines, _ 8 
Formerly nothing more was done at this office, hut now, by ſat. 


32 G. II. c. 14. the other fine, called the pe fire, or king*s ſilver, which 


is pro licentia concordandi (as above mentioned), is alſo to be paid here; 


Then take writ, præcipe, and concord, to the return office, to get the 
writ returned; the return of the ſheriff will be indorſed thereon, which 


is, as in other real actions, nothing more than the fictitious names of the 
5 . 7 to proſecute, and of the ſummeners; pay 18. Gd. 


From the return day of the writ, the 5% fine having been paid, 
the fine begins to operate. =o 5 | 


Harreit 


3 


SS 
bh, *- 


ay 6 * 

* of . 
8 nt 
1 ** * 

— , be. 

2 E 

22 \ A 


2 


2 


* 75 580 | 5 | | . — 
A N A LN $ J.. 11IT 


e Wa arrant 7 ap Office. | 
Make out warrant of attorney, file it with clerk of warrants, pay Ad.; 


be will ſtamp the writ, and alſo keep a note of the writ of covenant. 


Cuſtes 8 Office, 3 
Go to cuſtes brevium, who will indorſe on concerd the term of which 
fine was proclaimed, and alſo ſtamp writ and concord; pay 38. 8d. 


Then apply to cr/itor to mark on writ the ſum paid for the pre Ane, 
PRO licentia concordandi, which is called getting the writ Prod. 


Ki ings Silver Office. 


After which carry writ, præcipe, and concord, to king's flyer offi ce, 
where, ſince the phh-fne, or king's ſilver, which uſed to be paid here, 
is now paid at alienation office, as above- mentioned, nothing is done 


but merely ſtamping the writ and concord, and an entry taken of the fine, 


to be kept there. 


Sometimes fines, as upon mortgages, are carried n no further than 
this office, and are recorded here, 


8 5 Office | 
The laſt office is the chirographer's, to which wrt, præcipe, and con- 


cord, muſt be taken, and the proper clerk will make out the indentures f 


fine; call for the ſame a few days after, pay 38. 6d. or more, according 


to the number of warranties. 


The fine is then completed, for it becomes ingraſſed on record, which 
it may be remembered was the /a/? thing neceſſary to be done, according 


to the deſcription above given. The record of the fine, which remains 


in the poſſeſſion of the chirographer, is deemed the principale recordumy 
and always conſidered the true record. 


The Chirograph of a fine is good evidence thereof. 

- KP The fine, if it be inſiſted upon, may be detained two days in 
each of the reſpective offices above-mentioned (except warrant of attor- 
ney*s office), whereby not only great delay would be occilioned; but if 
near the end of tera, poſt terminums, and other extra tees, would be- 
come chargeable; but by paying the different clerks the trifling gratuity 


of 6d. for expedition, the fine may be carried through all the "offices i in 
one day. 


V. B. If the lands lie in different counties, there need be only one de- 
dimus, which may be had of the curſitor of either county, and alſo only 
one concord, but there muſt be /evera! writs of covenant. 


Of the Proclamations, 


The laſt ſtep proper! to be taken in order to complete the To according 
to the ſtatute, which it is the fafeſt way to do for the reaſons before given, 
is, to get the proclamations duly. made and indorſed thereon. 

Fines are to be proclaimed, during term, at the time the court 1s ſitting, 
| four times; once in the term wherein they are en. <ul and once in each 
of the three ſubſequent terms, 
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Should there be any error in the proclamations, the fine will ſtill be a 


good one as at common law, ſubject, however, to the inconvenience of 


the ſtatute of nonclaim above mentioned. LES 


1 Of the Inrolment of Fine. 
By 5 H. IV. c. 14. all the proceedings on fines, both previous to, and 
at the acknowledgment thereof, ſhould be inrolled of record in the court 
of common pleas; but by 23 Elis. c. 3. the whole proceedings may, upon 
the requeſt or election of any perſon, be inrell.u. 4 
The inrolment ſeems only a further ſecurity at the ele&4ion of the 
party, in caſe any accident ſhould happen to the record at the chiro- 
grapher's, 1 50 | I 


Thus, then, agreeable to the deſcription of a fine above mentioned, 
we find it to be © an amicable agreement of a fictitious ſuit, grounded upon 


< a writ of covenant, which agreement muſt be made with the King's con- 
« ſent and licence, and acknowledged by the parties thereto before the 
0 Juſtices of Common Pleas, or others thereunto authoriſed, and be in- 


and inrolled, though it is a good fine without, 


| F the Parts of a Fine. 

A fine, when completed, conſiſts of five parts: 1. The 2w7it of cove- 
nant, or original writ, 2. The licentia concordandi. 3. The concord, — 
All of which we have ſufficiently conſidered. 4. The note, which is 
only an abſtract of the writ and the concord, naming the parties, the par- 
cels, and the agreement, And 5. The foot, or concluſion, which includes 
the whole matter, the parties, times, places, and before whom it was 
acknowledged ; of this the indentures or chirograph are made at the chiro- 
grapher's office, and delivered to the parties, It begins with, Hec eff 
finalis concordia, and then recites the whole proceedings at length. 


Of Hopping a Fine from paſſing. 5 
In order to /p any fine from paſſing, enter a caveat at the King's ſilver 
office, and notice will be given you if ſuch fine ſnould be attempted to 


Of ſearching fur a Fine. 


Search for fines at the Aing's filver office, where entries are kept, or at 


the chirographer's office, 


Of awoiding Fines. 


i ift, By entry. Any perſon, having right of entry on the lands con- 


veyed, may, by making an actual entry thereon within the limited time, 
avoid a fine z but it muſt be an agua entry, for confeſſion of leaſe, entry, 


and o»fter, as in ejectment, will not do. And, by ſtatute 4 Ann. c. 16. x 
where the fine is levied with proclamations, no ſuch entry ſhall be of avail, 


unleſs 


greſſed of record in the ſame court.“ It may afterwards be proclaimed 


* 
5 


e . wh 


unleſs. an acbien ſhall be commenced thereon within one year after the 
making of ſuch. entry, and proſecuted with effect. 

2d, By. plea, as if the parties levying the fine had no o eftate of "Ins 
hold in the lands conveyed, then any ſtranger (but not a party or privy 
to the fine), having a claim, may avoid the fine, by pleading partes 
fints. nihil habuerunt tempore lewationis finis, ſed quidam A B * * 
ipſe habet. 


3d, Fines may be ſet aſide and avoided for fraud, deceit or covin, 


Of reverſing Fines: 


Fines can only be reverſed by writ of error, being deemed judgments 
given in a court of record. Error may be brought in B. R. any time | mm 
within twenty years after fine levied 3 but 1 it muſt be by a party or privy to it. 
the judgment. 1 

d The tranſcript Fw the note on; the fine is removed into B. R. and 
thereon errors are afjgned, If the court thinks the errors fatal, and that 
the fine ought to be reverſed, a certiorari. iſſues to the chirographer to 
certify the very note of the fine, which when certified to the court, it is 
actually cancelled; or a writ may be ſent to the treaſurer and chamber- 
lains of the exchequer to take the fine off the file, 

As the proceedings in a fuit are conſidered in geri until judgment 
given (although the record be made up) a fine may be amended or in- 


validated at any time during the term in which It 1s levied, 'by motion in 
court of C. B. 


Or SUFFERING RECOVERIES, | 


*T be Nature of a Common Recovery. 


A common recovery is a judgment obtained in a fifitions ſuit brought 
againſt the tenant of the freehold, in conſequence of a default made by the 
perſon who is laſt vouched to warranty in ſuch ſuit, 

But although it be a ffcſfitious ſuit, yet the ſame forms and mode of pro- { 
ceeding muſt be obſerved and adhered to, as if it were an adver/ary or 
actual ſuit. It may be uſeful, therefore, briefly to conſider the ground 
and principles of ſuch adverſary ſuit. 

When a perſon purchaſed a freehold eſtate, the vendor warranted the 
title to the vendee; if therefore he had in fact no ſuch title in him, and 

the rightful proprietor of the lands afterwards brought his real action againſt 

the tenant of the freehold for the recovery thereof, ſuch tenant called upon 

or douche (from dc, to call) the perſon who made ſuch warranty to 

him; and if it happened that the vendor had himſelf bought the lands 

under ſimilar circumſtances, and under a warranty from a third perſon, 

He called upon or vouched ſuch 2/rd perſon upon his warranty, and ſo 1 
loties quoties, The conſequence of which was, that the demandant or 1 

plaintitF recovered judgment againſt the tenaut, and the tenant had judg- ü 1 | 

ment againſt the worcheey to recover lands of equal value i in recompence 4 1 

of the lands fo warranted by him, | 
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Such alſo is the prineiple of a common recovery, the only difference 

6 being, that the laſt vouchee, or perſon called upon, who is always a 
= nominal perſon, as the crier of the court, or the like, and is denominated 
4 the common” wouchee, upon being vouched pleads, and then makes de- 
fault; upon whoſe default, judgment is recovered by the demandant 
againſt the tenant, who is /upp:/ed to have his recompence from the 
vouchee; which recompence, although merely nominal, is the chief 
corner- ſtone of this artificial ſtructure, a common recovery ; for it is al- 
lowed, that the reaſon of the original determination of the judges in 
favour of a common recovery being a good bar to an eſtate tail, was be- 
. Cauſe the iſſue in tail had a recompence in value, either real or fictitious, 


4 * 


for the eſtate-tail which was recovered. 


Of the. Force and Effect of a common Recovery. 
Common recoveries operate as an abſolute bar not only of all eſtates 
tail, but of remainders and rewerſions expectant on the determination of 
ſuch eſtates; whereas it may be remembered, that a fine only barred an 
eſtate- tail, and not the remainders or re verſions. | We THT. 
So a common recovery bars all cxtingent remainders: but not an execu= 
try deviſe, unleſs the perſon to whom the executory deviſe is given comes 
in as a vouchee. But the operation of a common recovery is governed by 
the number of perſons vouched in the ſuit, for it may be ſuffered with a 
- fingle, double} or treble voucher, or even with a greater number. | 
Ik ſaffered with a frgle voucher, (i. e.) where the præcipe is brought 
againſt the tenant in tail himſelf, who Mate, whe vouches over the com- 


mon vouchee, it is a good bar to the eftate, whereof the tenant in tail is 
in poſſeſſion at the time of the recovery, but not to any other eſtate, 
It ſuffered with a double voucher, (i, e.) where the precipe is brought 
azainſt ſome other perſon, and the tenant in tail is youched, who then 
vouches the common vouchee, it is not only a bar to the eſtate whereof 
he is they in poſſeſſion, but allo to all other eſtates to which he has any rig, 
although ſuch eſtates be de veſted out of him, and diſcontinued. 

If ſuffered with a #reble voucher, it is a perpetual bar to the eſtates 
whereof the tenant tu the præcipe was ſeiſed, and of every other eſtate 
which has ever been in the firſt or ſecond vouchee, or their anceſtors, and 

of all ert and redes ſions, and charges and incumbrances thereon. 


Of the Eſſentials to a common Recovery. 
It has been before oblerved, that the ſame formal precifion is neceſſary 
in ſuffering a common recovery, though a fiditious action, as if it weile 
an adverſary ſuit, There are five things therefore eſſential to the validity 
of a common recovery. iſt, A proper eriginal Writ, 2d. A good Tenant 
to the Prœcipe. zd. The wouching by the Tenant, 4th. The Judgment. 
5th. The L.ecution thereof, Of each briefly in their order. 


1/7, Of the eriginal Writ, | 4 
Upon any writ whereby lands are demandable, a common recovery 
may be ſuffered, but the uſual one is a writ of entry, Sur difſeifin in 
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This writ was given by the ſtat, of Marl. 52 H. 171, e. 30; ; for at 
common law no perſon diſpoſſeſſed of hid tank; was intitled to recoyer 
them by this peſſelſory action of a writ of entry, after more than Na 
enations or deſcents had paſſed, - _ ee Ws Uh 
If ore alienation or deſcent only had taken place, the writ of entry 
was in the per (as it is called), becauſe it ſtated that the tenant had 
not entry but by A B, wi yer A B, qui ſe in illud intruſit et-illud 
tenenti dimiſit. | 8 i 


If tuo alienations or deſcents had paſſed, it was in the per and cut, 


ſtating that the tenant had not entry but 45 C D, 10 whom A B, who was 

the original wrongdoer, demiſed it, ni: ER CD, cui A B illud diniſit 
guiſe in illud intruſit. F | 

And theſe were the only writs of entry at common law, the demandant 

after tauo degrees, i. e. two alienations or deſcents, being driven to his 


_ writ of right. 5 
But the writ of entry in the p2/? is of a more general and comprehenſive 
nature, avoiding any deduction of title from the original intruder to the 


tenant, and merely alledging, that the tenant had not entry unleſs after 
or ſubſequent to the ouſter or intruſion made by the original wrongdoer, - 


niſi vos I intruſionem quam A B in illud fecit. Nor indeed can any thing 


more be requiſite, ſince, if the ori ginal title be bad, ſo of courſe muſt be > 


the derivative title, 


N 2d. Of the Tenant to the Præcipe. 3 
All real actions for the recovery of land muſt be brought againſt the 
perſon actually in poſſeſſion of the freehold, otherwiſe they would be inef- 
Factual, ſince no ſeiſin could be had. 5 „ 

L.ixkewiſe in common recoveries, it is abſolutely requiſite that the tenant 
to the pracipe (fo called from the writ or precipe quod reddat being 


brought againſt him) ſhould be a ſeiſed of the freehold which is about 


to be conveyed. Ne | 
This may, and uſually is done by the tenant in tail executing a deed, 
or paſling a fine, for the expreſs purpoſe of making the perſon therein 
named tengnt to the præcipe. | Ia NL Eco 
_. Much reading is to be found in the books, and great nicety ſeems to 
have been required, both as to the time and manner of conveying a legal 
_ freehold to make a good tenant to the precipe, © | 
But this is now regulated, and the doubts formerly entertained in a 
great meaſure cleared up by the ſtatute 14 G. II. c. 20, which enaQts, that 
T all recoveries ſhall. be valid, notwithſtanding the fine or deed making 


L the tenant to the præcipe, ſhould be levied or executed after judgment 
* obtained and writ of ſeiſin awarded, provided the ſame appear to be. 
40 levied or executed before the end of the ferm in which ſuch recovery 
- © was ſuffered.” And alſo, that“ although the recovery itſelf do not 


te appear to be entered, or be not regularly entered on record, yet the 
ce deed to make a tenant to the pracipe, and declare the uſes of the 


© recovery, ſhall, after a poſſeſſion of twenty years, be ſufficient evidence, 


© on behalf of a purchaſer for valuable conſideration, that ſuch recoyery 
was duly ſuffered. N e 
. 34. 
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8 34, Of the vouching. 3 
The tenant to the precipe, when counted or declared againſt, muſt 
vouch, or call upon another perſon who is ſuppoſed to have warranted 
the title to him at the original purchaſe, ſince it is by the default of the 
vouchee, that the judgment or recovery is obtained. e To 
There are /ingle, double, or treble vouchers, as the caſe may require; 


and the recovery, when ſuffered, operates accordingly in manner above 
— DTS TT np Ons ; £25 


be ity. 2 4 ath, 07 the TFudemient. 2 8 
The entry of the judgment is : * Therefore it is conſidered, that the 
& aforeſaid I. S. do recover the ſeiſin againſt the ſaid W. B. of the tene- 


© ments aforeſaid, with the appurtenances, and that the ſaid W. B. have 


« of the lands of the aforeſaid G. R. to the value,” &. 
Judgment muſt not be given before the return of the writ of entry or 
ſummons, - | | In x | 


> 


If any of the parties demandant, tenant, or any of the vouchees, die 
before judgment, the recovery is void. E ql 


ö Jtzb. The Execution. 1 
Demandant having obtained judgment, a writ of habere facias ſeiſinam 
rs awarded to give him poſſeſſion, The time when the writ ſhould be 
teſted and made returnable, is mentioned hereafter. | 


Thus is the mode of proceeding from the commencement of the ſuit to 
judgment and execution, ſtrictly adhered to in the fitions ſuit, whereon 
a common recovery is founded, as if it were an a&ual real action. The 
judgment then remains upon record, and the claim or title of the demand- 
ant being thus ſolemnly ratified and confirmed, a common recovery becomes 


a ſettled and ſafe aſſurance or conveyance. 


We ſhall conclude with briefly conſidering the mere practical part of 
the node of ſuffering a common recovery. | 


Ho To SurrER Recover. z. 
There are two ways of ſuffering recoveries. iſt. By @ perſonal Appear- 
ance of the Parties in court. 2d. By their Appearance by Attorney. The 


former is the eaſieſt and cheapeſt, but from certain circumſtances, as | 


diſtance of reſidence, ſickneſs, or the like, the latter may be ſometimes 
the moſt convenient. Es, 8 G ET 
iſt, WRERE The PARTIES PERSONALLY APPEAR IN 
„ ©.» + 


demandant never need appear in court. 
# n Preiipe. 


Make out præcipe for writ of entry, naming therein the d-mandant and 
tenant, the parcels and the places where they lie; alſo the names of 
the different Vouchers, and whether they appear and vouch in perſon, or 


by 


Buy the parties are here properly meant the tenant and wouchees, for the 


% 


ME go 


, * ** N 
d ws ER Pre 
' a 


; *% WED - x8 . A 7 
r 
0» gh "Wo 11 7 5 


by attorney. It is the practice, however, not to get avril of entry im- 
mediately thereon (though in point of regularity it ſtill might, and per- 
haps ought to be done), but firſt to paſs the recovery at the bar. | 


O paſſing Recovery at the Bar,  __ 

Attend with the tenant and vouchees at Weſtminſter ; take with you 

your præcipe, which give to a ſerjeant, or his clerk. Serjeant, with other 

ſerjeants will count thereon, and ſign the fame. Prothonotary will enter 

precipe in his book kept for that purpoſe. It will then be returned to 

you. The number of ſerjeants to count, depends upon the number of 

vouchees, there being one ſerjeant to the demandant, another to the te- 
nant, and another to each wouchee, e 


apainſt the tenant; to this count the ſerjeant for tenant anſwers, that the 


the plea roll, 
Of the Writ of Entry. 


Having paſſed the recovery. at bar, take copy of præcipe and carry it to 
curſitzr, who will make out the writ of entry, which is a writ of entry ſur 
diſſeiſin in le pot, as above mentioned, The writ of entry muſt then be 
carried to alienation office to be compounded, and afterwards to return 
office, to be returned in the ſame manner as the writ of covenant is com- 
pounded and returned in paſling a fine. | "es 


Of the Writ of Seifin. HF: 
Before writ of entry is returned, you may prepare writ of ſeiſin, which is 
to be ſigned by prothonotary, and ſealed ; then carry writ of ſeiſin, toge- 


ther with writ of entry, to the return office, to be returned; but it is 
' uſual, for the ſake of expedition, to indorſe the return of the ſeiſin on 


the writ before you carry it to return office. 


* The day of executing the writ, 


by giving ſeifin, as indorſed © - 


thereon, may be any day within a reaſonable time after its teſte, and before 
the return, | 5 5 2 GE 2 
When you have got the writs from the office, carry writ of entry to 
attorney general's chambers for his ſignature ; pay 109._ e 
The writs are then completed, 5 


FCC 
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| Of the Teſte and Return of Wi rit. of Sint. 15 
The writ of ſeifin ſhould bear 6% the fourth day incluſive alter the 


return of the writ of entry, or laſt writ of ſummons (when ſummons is ne- 


ceſſary, which ſee poſt tit. ſummons, and leifin) 3 and there ſhould be 18 


2 05 between the 7 and return. 


0 the E ntry of 8 


Immediately after the writ of entry is obtained, and during the t time 


chat the writs of entry and ſesſin are being paſſed, make out the auger of 
the recovery. 


Get roll of prothonetary, and enter it thereon, It is adviſable before 


 4ngroſling recovery on the roll for N or his clerk to RO it, 
to avoid miſtakes. 


: Of exemplifying h 5 
The recovery is then to be exempli ified, which is done by W | 


9 dame on double 12 ſtamp parchment. 


Of the Nature of E Sri PE 
1 exemplification i is deſcribed in termes de la ley, to be when a man 
will have an original record written out and exemplified forth of the court 
where 1 it remains; to which purpoſe he may have a writ. - 
Accordingly, the exemplification of the recovery is a kind of formal ac- 
knowledgment teſted by the C. J. of C. B. that ſuch a recovery (ſtating 
the ſam 3 was duly ſuffered at the time therein mentioned, and is thereby 


exemplified at the deſire of the demandant, 


Of the Form of Exempli fication, 


11 begins thus: Gee, III. Sc. by the Grate of God, Ac. to all 10 bes | 
"theſe our preſent letters ſhall come, greeting, Know ye, 2 among ft the pleas 
of land inrolled before Alexander Lord Liughborough, and his brethren our 


fuftices of the bench, of the term of the Holy Trinity, in the 29th year of our 


"reign, upon the 7th rell it ts thus contained, (ſetting forth the title, and the 


whole of the entry, as on plea roll: It then concludes as follows): All 


and ſingular which premiſes, at the requeſt of the ſaid A. ( the demandant ) 


| by the tenor of theſe preſents we have commanded to be exemplified : In teſti- 


mony whereof we have cauſed our ſeal, appointed for ſealing of qwrits in the 
bench aforeſaid, to be affixed to theſe preſents. W itneſs Alexander Lord 
_ Loughbo orough, at Weſtminſler, the 1// day 4 Tuly, in the 29th year of our 


reign. 


It has been before obſerved in What manner the tefte and return of 45 
. writ of feif » Is governed by the return of the writ, of ee or ſummons 
(hen one is neceſſary). 

So the zefte of the exemplification i is in ſome meaſure 5 by the 
"return of the writ of ſeifin ; for if the latter be returnable in the ſame 
term in which judgment was given, exemplification muſt be ze/ted' ſome 
time after the return thereof: but i the writ of entry (or ſummons) be 


returnable 


/ 
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returnable ſo late in the term that the writ of ſeiſin cannot come in re- 
turnable in the ſame term, but muſt be returnable the next term, then 
the exemplification' muſt be teſted the laſt day of the term in which juugmeut 
vb given: in which caſe, after the award of the writ of ſeifin in the 
-exemplification, inſtead of ſtating ** at which day the ſaid demandant comes, 
Oc. and ſheriff returned the writ,” you omit that part, and proceed from 
the award of the ſeiſin to the concluſion of the exemplification, “ all 
and fingular which. premiſes, c.; and then upon the folding up of the 
exemplification, or on the label, you indorſe the return of the writ of 
ſeiſin, © at which day, &c.“ commonly called the indorſing of the“ ad 


quem diem. 


Of examining the Proceedings, docquetting the Rolls, and 
ſigning and ſealing Exemplification. ON 
Exemplißcation being completed, carry it with the roll, writs, and 
præcipe paſſed at the bar, to prothonotary*s office; docquet the roll in 
ſame manner as other rolls are docquetted; enter the præcipe on a re- 
membrance roll of the term writ of entry was returnable, which prothono- 
tary's clerk will give you, and ſhew you how to make entry thereof; 
examine the writs, entries, and exemplifications with the clerk, who 
will afterwards fgn exemplification : then get it ſealed, and recovery 
is perfected. e e N 


2d. WHERE THE PAR TIRES APPEAR BY ATTORNEY, 
The demandant never need appear in perſon: the only parties there- 
fore for whom warrants of attorney can be neceſſary, are the zenant and 
douobees; but as any one may be made tenant to the præcipe, the expence 
of a dedimus may be ſaved, by appointing ſome friend who lives in 
London, or who can conveniently attend at Weſtminſter, to paſs the 
recovery. 2 „ | 
The mode of appearing by attorney, is by executing warrants of at- 
torney, authoriſing the perſons therein named to appear or vauch for ſuch 
tenant or wouchee, As it muſt be obvious that too great care cannot be 
taken by the legiſlature to prevent fraud or covin in the procuring of ſuck 
warrants of attorney, ſimilar precautions are uſed as in taking acknow- 
ledgments on paſſing fires, which have been before treated of, it being 
neceſſary that the parties giving ſuch warrant of attorney ſhould ace 
ledge the ſame before proper perſons, who may examine them as to their 
conſent, capacity, and the like, hes ge 
There muſt be two attornies appointed by the warrant, and their 
authority eint and ſeveral, that if one die the other may proceed. _ 


Before whom Warrants of Attorney may be taken. 
'The warrants may be taken before any judge on the circuit, without any 


ſpecial authority : but the uſual way is, before commiſſioners appointed by 
writ of dedimus poteſtatem de attornato faciends. 4 


Of 


* 


120 n 


This writ is not grounded on the ſtatute of Carliſſe, as we have be fore 
hinted the dedimig to take congſance of fines to be, that ſtatute only ex- 

tending to fines; but it is a writ at common law, whereby perſons diſabled 
8 r perſonally appearing in court might nominate attornies in their 


HUM. i'eu to ſue out aud proceed on Dedinus. 
Mlake precipe for curſitor as before, mentionin only the names of 
the commi ſſoners you would wiſh to be inſerted in the dedimus, Having 
got writ from curſitor, ſend it to your client in the country; any 1 of 
the commiſſioners may take the ac#nowledoment of the warrant of attor- 
*ney, which you ought to have ready written on parchment, together with 
a copy of the præcipe. When acknowledgment is taken, annex the war- 
rant to ded. po, and indorſe thereon, * The execution of this writ appears 
in a certain ſchedule hereto annexed 3” which indorſement commiſſioners 
The ded. po. being returned with warrant of attorney, take copy of 
pPræcipeʒ Carry it with ded, po. Tc. to a ſerjeant in court, who will get 
NES ²˙ m eros bro ; mr 
By a rule of court, 14 Geo. III. an affidavit muſt be annexed to the 
copy of the precipe and the warrant of attorney, at the time of paſſing 
| ſuch recovery, as to the due execution of the writ of dedimus ; which 
affidavit mutt be made by ſome a7terney, and muſt alledge that he knew 
the parties atknewledging the warrant ; that the ſame was duly ſigned at 
the time mentioned in the caption z that the parties were of full age and 
| Competent underſtanding 3. that the femes coverts (if any) were ſeparately 
examined, and voluntarily acknowledged ſame z that the parties knew the 
intent of ſuch warrant, and that the razures, or interlineations (if any), 
dere made before the parties, and before the commiſſioners figned fame ; which 
affidavit, together with the copy of the precipe and warrant of attorney, 
are afterwards to be filed in the office of iurelment of writs for fines and 
recoveries. % 0 ogy Rs Fs 1 85 | 
Of the Writ of Entry, Mittimus, and Tranſcript. 
Take dedimus and warrant of attorney to curſitor, who will make out 


 qurit of entry, mittimus, and tranſcript ; after which get writ of entry 
compounded at alienation office. 


Of the Summons. 


The ſummons, which a writ of ſummoneas ad warrantizandum, is 


uſed to compel the perſon called upon, to appear in court, and warrant 


„the lands, 


Where the wouchee appears by attorney, the warrant of attorney ought 


5 x 1 fritly to bear date after the teſte of the ſummons, as if it had been in 


conſequence thereof ſuch warrant had been given, But this is held not 
1 . F : 5 . | y 
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By ſtatute 24 Geo. II. c. 48. ſummons muſt be teſted the fourth day 
incluſive from the writ of entry, and be returnable the fourth return after 
the return of the writ of entry; by reaſon whereof writs of ſemmons muſt 
be returnable either in the ſame term in which they were teſted, or in 

| the very next term; whereas, by common law, there were nine returns 
inſtead of four, | | | * 

Writ of ſummons is to be ſigned by prothonotary, and ſealed; as alſo 
is the writ of ſeiſin. When writ of entry is compounded, pin writ of entry, 


ſummons and ſeiſin, together, and carry them to return-office to be re- 
turned. | | 8 


Of the fubſequent Froceedings. 
la the mean time make out your draft of recovery, as alſo the am- 
_ mons-roll, and plea-roll z get writ of entry figned by attorney general, and 


afterwards proceed to exemplification, and docquetting rolls, and gu- 
ing and ſealing exemplification, as above directed. 


Of eopping and ſearching for, Recoveries. 
To /top a recovery from being ſuffered, enter caveat at prothonatary's 
and 4ing's ſilver office, when notice will be given you of the proceed- 
ings therein; but leave of the court ſhould be obtained to enter ſuch 
Caveat, _ | %%) : „„ 
Search for recoveries at warrant of attorney's oſſice; though no warrant 


of attorney is filed there in ſuffering recoveries, as there is in paſſing 


op Of reverſing Recoveries, 
The judgment in a common recovery being a matter of record, it can 
only be reverſed by writ of error, . e 
Noa one is intitled to bring ſuch writ of error, unleſs he has an inne- 
diate intereſt in the lands whereof the recovery was ſuffered. 
Nor can any thing be aſſigned for error which contradicts the record, 
therefore no incapacity in a wouchee, if he appeared in pern, can be 
aſſigned z but otherwiſe if he appeared by attorney, for then any fact 
may be averred which would incapacitate ſuch vouchee from making the 
warrant, or would render the recovery of no effect, as the perſonal diſ- 
ability of vouchee, or his death before judgment given. 177 5 
The doctrine of fines and recoveries is as copious as it is intricate, 
For further information thereon, we muſt refer the reader to the various 
books that have been written upon the ſubjet, the deſign of this 
Analyſis being merely to give a brief explanation of the practical proceed- 
ings in paſſing fines and ſuffering recoveries, - m 
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